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Nepal’s Human Rights Law Obligations
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International Covenant on Civil and
Political Rights

Art 2(1): “... respect and to ensure to all
individuals within its territory and subject to
its jurisdiction the rights recognized in the
present Covenant, without distinction of any
kind, such as race, color, sex, language,
religion, political or other opinion, national or
social origin, property, birth or other status.”

Art 26: “All persons are equal before the law
and are entitled without any discrimination to
the equal protection of the law ... the law
shall prohibit any discrimination and
guarantee to all persons equal and effective
protection against discrimination on any
ground such as race, color, sex, language,
religion, political or other opinion, national or
social origin, property, birth or other status.”
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Nepal’s Human Rights Law Obligations
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International Covenant on

Economic, Social and Cultural
Rights

Art 2(2): “... guarantee that the rights
enunciated in the present Covenant will be
exercised without discrimination of any kind
as to race, color, sex, language, religion,
political or other opinion, national or social
origin, property, birth or other status.”

Art 3: “... ensure the equal right of men and
women to the enjoyment of all economic,
social and cultural rights set forth in the
present Covenant.”
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Nepal’s Human Rights Law Obligations
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International Convention on the Elimination of all . S U ThT TP ST aF T H AT
forms of Racial Discrimination F\r a m a?\r Qﬁ' 3_]?\[ aa 'q\' E’f Tf\zr
Art 1(4): “Special measures taken for the sole purpose of securing HGT Hed Q-Tf\
adequate advancement of certain racial or ethnic groups or individuals *
requiring such protection as may be necessary in order to ensure such . s = gh
groups or individuals equal enjoyment or exercise of human rights and il ;\_T 3(®): "... A asrdr g ¢ El'ﬁf L dr
fundamental freedoms shall not be deemed racial disctimination, Eﬁo q @ OT =1 ?’_“BT q ZF‘E E|i R
provided, however, that such measures do not, as a consequence, lead q Id (_-|i q’ QH\' a1 Hf\ U'R\' a Gl or a1
to the maintenance of separate rights for different racial groups and that a g Q- a—f\m Q‘r =qT W o g-

they shall not be continued after the objectives for which they were
taken have been achieved.”
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Art 2(2): “States Parties shall, when the citcumstances so warrant, take,
in the social, economic, cultural and other fields, special and concrete
measures to ensure the adequate development and protection of certain
racial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and equal enjoyment of human rights and
fundamental freedoms. These measures shall in no case entail as a
consequence the maintenance of unequal or separate rights for different
racial groups after the objectives for which they were taken have been
achieved.”

=
e
A
«ﬁﬂ#

.4
4l
5
=
e

Al
“

% o,
A

g
]
o a4l 8
2 1
4.4
—/banm
g
5|
L
444
o §

5
A5
344
@ 24’
-
o

cm‘ﬂ-l
opgl
1,
q
A
A

o'l -N:H’
op
@
5
Ei
~

i
%)
a
4
3

’
7

ki
A
54
23
S o
4
S

af~y afasw Jgy ush v
EY W Pl We] SHAT AT AT ST b,
sy afwm @ g & al &I3q I& v @
af~g W o Fa af @ IXd gq al s
99 d @ @1 7 G A § af IR T
mﬁlmﬂgas—qa{rw o oif~> af>
30T gL Af TH ST A 3G & Y IV
wuusl A A AIg A e A T
or ol g e g & af gHey



Nepal’s Human Rights Law Obligations
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Convention on the Elimination ofall - &l ar af' 3 g ¥qd g W@ @t
forms of Discrimination against 3 3 oay 9 @ Fer @ °f
Women . W AR () Uh U § ¢ A
M9 NP I YIHAS ol & &
. . HAH AT HAT AT ddT dal
Art 4(1): “Adoption by States Parties of >
temporary special measures aimed at ?E\\ T Il AfTpl I Aar A
accelerating de facto equality between men A ¥ IU JeL o S Iy
and women shall not be considered Hel Hed giel dl & Thl A cHT g
discrimination as defined in the present yaf s & o, R a of af a
Convention, but shall in no way entail as a AT A 3IdT § T § o
consequence the maintenance of unequal or HAT USUT S dT Tepl U H
separate standards; these measures shall be g7 E\ g“’ G HK. CL G
discontinued when the objectives of equality AT a1 9 ?ZI?I,?.T T 3C S U T
of opportunity and treatment have been o N >
achieved.” 3 A - el o é—
Al dIX ¢ W S
Art 4(2): “Adoption by States Parties of o AT TYR):"..IX AAGH AT AT
special measures, including those measures HURT HE ol ol éa’ @ GUTIR o
contained in the present Convention, aimed LA

at protecting maternity shall not be
considered discriminatory.”



Terminology
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Special measures (international law) =
affirmative action (domestic law)

No generally accepted definition; terms are context-
specific

Working definition: “Affirmative action is a coherent
packet of measures, of a temporary character, aimed
specifically at correcting the position of members of a
target group in one or more aspects of their social
life, in order to obtain effective equality.” Final
report submitted by Mr. Marc Bossuyt, Special
Rapporteur of the UN Subcommission on the
Promotion and Protection of Human Rights, 17 June
2002

Reservations = one form of special
measures/affirmative action

Other terminology: “positive action” “positive

equity program” “progressive
» <« <

measures” ¢

reservation” “special provisions
rights” “special privileges” “special programs”
“special preference” “proportionate
representation” “proportional participation”

special
» <

Not “reverse discrimination” or “positive
discrimination”
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Examples

3aT TOTEY,

Quotas to increase representation of
target group in the legislature

Employment/skills training that
provide skills/training from which
target group has been excluded

Preferential treatment of
applications from target group
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Purpose of Special Measures
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Diminish or eliminate condition conducive to
prohibited discrimination

Ensure both formal and substantive equality

ICERD:

Art 1(4): ““... for the sole purpose of securing adequate
advancement of certain racial or ethnic groups or individuals
requiring such protection as many be necessary in order to
ensure such groups or individuals equal enjoyment or exercise
of human rights and fundamental freedoms ...”

Art 2(2): ““... to ensure the adequate development and
protection of certain racial groups or individuals belonging to
them, for the purpose of guaranteeing them the full and equal
employment of human rights and fundamental freedoms.”

CEDAW:

Art. 4: ““... aimed at accelerating de facto equality between
men and women ... aimed at protecting maternity.”
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Goals of Special Measures
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Remedy or redress historical injustices
Remedy social, structural discrimination
Guarantee human rights enjoyment
Achieve meaningful group political
participation

Create diversity or proportionate group
representation

Ensure development and protection of
marginalized groups

Ensure societal harmony

Maximize use of societal resources
Ensure transition to inclusive society




Special Measures and Discrimination
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Do not constitute discrimination 5 83f GHAT d FI'STQEIﬁ
ICERD Arts 1(4), 2(2) o ITSHT SHEST HT 7
CEDAW Arts 4(1), 4(2) 2(¥), RR)
May not result in disctimination 0 g*f)\g AT TR
ICERD Arts 1(4), 2(2)
CEDAW Art 4(1) e HCTHT T g o b ©
o SET SHRET HT
Must be accompanied by other (%), R(R)
measures to eliminate o Tf S HT T ¥(?)
discrimination
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Other Measures to Eliminate Discrimination and Ensure Equality

HGH 9@ T JTIY AB IFAT AT T IJ I o I A o i

AT I 3UT T

Equality and non-discrimination
require more than special measures

Not all differential treatment is
special measures

Different from “general social
policies” or “provision of general
conditions” to ensure dignity,
equality and non-discrimination

E.g., anti-discrimination laws, economic
development programs
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When are Special Measures Required?

af " A3UT gy AT R TPl of g o B?

Generally ... obligations of equality « O AT F IA: GAT AN
(de jure and de facto) and non- a1 afi g g @3iuar ITwIar g qadaf &)
discrimination (direct and indirect) TA TH G T (T I IFK 9T
Y I I% W)
HRC, General Comment No. 18, Non- - TI3RE |, ;1 Y gl B
Discrimination (1989), para. 10: “... the ey ol o ¢, 9 T
O 207) patd. Ae eee A GHT G(3¢R), I T & g o "
principle of equality sometimes requires THT AT @ AT 9T T a9 &
States parties to take affirmative action ¥qg AT A A TF 9
in order to diminish or eliminate Ay af~gm & § EHT gor §
conditions which cause or help to INT 34 JUT AG S IR A
perpetuate discrimination prohibited by g gfafen $aly adar @ ¥ &
the Covenant.” W I TG I T IS
HhT T AB D I Tl
FATar T a4 3 ol
Spec.sl‘f‘ically, e.g., ICERD: Article . Ffy afET U e o & Ak
_ 2(2): States Parties shall, Wl’,l,el’l the I s T T RR):"TH G
circumstances so warrant ... T 9 eI gafala ar ¥ @



Who Benetits from Special Measures?
af " UIUT Iy HAT THI 361 § o B2

Groups and individuals denied . AT AdT Gl P IAHTR FH T
human rights I b Fl'f\%{
(E.g., Dalits, women, disabled, indigenous 3al E;IUIEﬁl o1 af - gaf d
groups) Al o, 34T § 97, 307G a1 &
Groups identified via ICERD, ] &)
CEDAW, and national legislation - 3T SAINE oz T

But “special” # vulnerable

Address multiple areas of discrimination

T g g af i &
% ¥ J I SHY @ G
Is an individual part of the target M A
group? - a3
+ g g df od uf T HH Fh
Knowing goals helps to determine ey A el Bt e ga?
beneficiaries « o u‘f\aq qbh Fl'f\%{
A3 S A I



Where are Special Measures Required?
ai T Y I TUT g el of o1 & J B?

International law requires special e 34 AU ¥ ¢ T a1 q Tol
measures in af " I I F/ A
Public/government sectors q af~atar A A @
Government/buteaucratic jobs o AT Y Jodf IR O
Public education af er a7 ﬂ-
HIPT <l AT
ar 3 aaaf\asm
and AT o AT
I
Non-government/private sectors o I T & ar q Idh SIREIG
Employers q gf ~af &
Private education ' ﬂ- oTIT L IRT :")ﬁ- R
Failure and inaction : E\I' ZIEE af\m QTf\EE Bl
cannot be blamed on - doll el ém(_-n Eﬁ.

market forces E\Pf A E\"f\ﬁ E:I'f\(_vl\' a' =



Limits on the Nature and Form of Special Measures?

af " w3W ey B g I A A TS A b GOAT AT W

Must be...

Issue and context-specific

Necessary

Adjusted as required

Legitimate aim and proportionate means

to ends

In place until substantive equality

achieved

And

But note: CEDAW’s carve out for
permanent measures necessitated by
biological difference

Importance of statistics and state
reporting

Cannot lead to maintenance of separate
or unequal standards

Requires participation of affected
groups
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A Closer Look at Nepal
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July 2008: Nepal submitted information about “affirmative action and special
measures” to the CERD Committee:

S| off $R00¢:d UT Wl T &I I3 HKB gl A T WM & "Taf A §
307 Feg "D o9 T AT W SRS GAT If o 37U T T ST TR

Law

Interim Constitution: Articles 13, 14, 21, 29, 33, 35,
45, 63(4), 138, 142(4).

International Instruments

The Country Code

Other Provisions

Measures

General Measures, e.g., Civil Service Act 2049
(Second Amendment) (45%); poverty alleviation
programs

Educational Measures, e.g., scholarships, employment
training

Post-July 2008, e.g., Public Service Ordinance (Jan.
2009, 45%)
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Recommendations from U.N. Treaty-monitoring bodies: Nepal and Special
Measures

Y b dUY eI Td gdAe G 9f o § 3] TAA IR a3 FH &Y
9 TY S IEL A U A A Y [ gUT AW

CERD, A/59/18 (2004) 24 + H FARET , P 3R 2¢ (e0¥) Y
Para 132: “While welcoming the State party’s ) ?a;aas?T ?raa.;\?%? ‘Sr?ﬂz'g?lgf Uﬂg_fgﬂ%ﬁ o S
efforts to implement special measures to 3w s ger 39 TH @ WOTI &
advance and protect persons subjected to 3UT YEL o S { AT o aAIX A
discrimination, the Committee remains g @ §HA] af & 3 afar a7,
concerned over the under-representation émf\?‘f\ggf\\%r THFI;T 3 ’,EIT Fl‘f\fﬁm
of disadvantaged groups in government, & & 3 El‘f\\c‘-\r g SIEE
legislative bodies and the judiciary.”
gafal e e g ot R & &
) _ W @ afealg au v ¢ T
The Committee urges the State party to MW A g AN TN & TR,
engage in efforts to promote awareness e § #fsar afhg I
among the general public, as well as q‘f\%f\f':-gﬁ qf\w ety Eb? 3
among members of disadvantaged J 134 M a
= ) ' gi g df dSIH &I JAT AT a4
communities, of the importance of their 3T TIST Y TN SHT gopr
active participation in public and political A YU T JIA G A AT HY GOT
life. The committee recommends that the AN B A I ar_ o wA
State party continue to enforce special arq afa o USRI
T YT A GH THTH TF § &
measures to guarantee to members of TEAl a | weg B H A A
disadvantaged groups the right to participate g Q'a‘f\a'f\ﬂ'f\q gIR g gSmd
in elections, to vote and stand for election, el d ©

and to have due representation in
government, legislative bodies and the
judiciary.”



Recommendations from U.N. Treaty-monitoring bodies: Nepal and Special
Measures

Y& dUy <IN Td gdAs dF 9f o § Hg THAT IR

TP gL T T N dgg A U 3af A AY I U1 JAl

CERD, A/59/18 (2004) 24 AT S3HRET |, P YR 8¢ (R00¢) WY
Para 136: “The Committee notes that the A o W
Government broadcasts in several AT Rl a- af #T FI\' o
national languages. The Committee is aqT9 ¢ Agar o A
concerned, however, with the lack of g _Ihl UG I al &
representation of disadvantaged _Cf\q gull IR | Y,
groups in the State-owned media, and g; EBI %I H:I'f\gf\le d T
that issues such as racial discrimination Tl ] Bl
and human rights receive little g Wl ataf~q a % o
coverage by the media in general. The R & daf aF df a&y
Committee invites the State party to ﬁ\g—f\m AT g 3197 FT TT
consider introducing special measures to ST A TN EHT g
ensure due representation in the mass Z a g gar>
media of members of disadvantaged g 37 FIT%%{ YOT 91X @Y o
groups, including Dalits.” o U mar

g%s\r GUGEE] wﬁaf\@r
Uk § SV HGgHT T



Recommendations from U.N. Treaty-monitoring bodies: Nepal and Special
Measures

g dUY T HIH gaAghy 9f del $31] AT IR & FH Y
MM I A WA A AT T U J

CEDAW, A/59/38 part I (2004) 34 e T SHNET , P YR 3C HT ¢
]
) . (Roo() 3%
Para 192: “The Committee commends the State party o 3 9 8 Ty " gA IS s §
for identifying gender equality as a priority in its I§ T @ Saf s o @ T 3
national development plan and welcomes new laws > g a e @
and legal reforms, such as the ... Local Self- 3R W e
Governance Act, which includes a quota of at least 20 ar ol AT T A haT N @ A I
percent representation by women in local bodies ....” dIqT Pl o AIP A a'f:;?\ﬁl' el e‘—gﬁ
hel I & ©, 5G] TOMD o g an I
Para 214: “While noting the 5 per cent constitutional T IVT SIS I e AT AT
minimum for the fielding of women candidates for Y e el e W T whabalg g
elections by political parties, the Committee is A T TR0% G q W T N
concerned at the very poor representation of women 3 0 S
in decision-making positions in the political and © S5 ¥ O ge f\a?\gff:m A a:;f) ar
administrative spheres ...[and ]at very low numbers qq d97 9 IGA P
of women within the judiciary and participation of GI! 3H gal Y HAfar { T v A
women at the international level.” I GIFﬁ'a?\'f\EF g '{QT[ﬁFH’f\EF
ol I U T ugaAm
Para 215: “The Committee recommends that the § T_\HT EX H DA AT H
State party intensify its efforts to encourage women af =g i dae.. T3 IqH T
to take up leadership positions through temporary 3] aU ¥ T A TH A A FEgf o &
special measures, including timetables and numerical TUhcHDPHAAT d T AT T whataf~g a
targets ... [and] that the State party undertake OB H GA AT gf g afl asl”
awareness-raising campaigns on the importance of ) Bl O gy ".gAf dfl o @ g g
women’s patticipation in decision-making.” JOHT U ¥ TIUh Wl 317 dT §
U I g AN T ITT G A g 7D
%‘c\fé{a%rﬁf\af\a’raﬁr wmﬁ%
d Ucey 4T UeTi g 3&r g
ami‘zn Al § THET ol B AT T U
g 394 @ m;rﬂ gqq_fsﬂ aifar El»—crf;gr
#eq ag T o U Y T
IwTG AT g I



U.N. Oftice of the High Commissioner for Human Rights
Y& dU Y TIHTH a7a Aga3uf s I3ag & dhl &1 { A oI

OHCHR, A/HRC/10/53 (2008) e Ul TIR, & TIAIARAT g0 43
(2008)

Para 15: “Social exclusion remains a
significant problem; Madheshis, Dalits,
Janajatis, women and other marginalized

groups remain seriously underrepresented Jgar @AY af ey, gaf asy
in most State bodies. However, in a Stefoll af &y , #ef of & Y3 I
positive step, the most recent recruitment gef g g d d gey U ¥ <€ T
by the Armed Police Force respected RNE Mg AT 3l of uaf
quotas established through the AT G O dlNeg whalhafa g
amendment of the Armed Police Force U ST B A & o a T3
Regulations in November 2007 with the &
- - bl A J AD R T S
result that the 1,757 police officials S 2
: : HA TG T Iq o
recruited most recently included 150 T = gt
women, 109 Dalits, 219 Madheshis, 234 Ry d X9 &l iR
Janajatis and 35 from remote ot A T FH WReCHT O & @
underdeveloped regions.” BT T TAIR Pl SIAY W
W AT IR B 2,680 7 I
Uiy THY T 290 ol Hef ol
20Q ST Gelf ', AR ST HY AT, 3y
Sl Sfefell of , T A 39Sl o §
g 3 ar eTaf @ |



General Recommendations

|OATF TY ST ae

Ensure explicit legal (constitutional and .

legislative) basis for special measures

Ensure that special measures address de
facto and de jure discrimination

Ensure special measures encompass the
public and private sector, including in areas
of education, employment, and government

Rely upon self-perception to identify whether
individuals are part of the target group

Ensure flexibility in identifying marginalized
groups and individuals that require special
measures

faQusar agg &1 A g i a
&l J Al T T(HA H 9l H T
a %ns_;rf\as)q Iq ar g df
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General Recommendations

|OATF TY ST ae

Require recognition of intersectional

or multi-factored discrimination
Ensure sensitivity to differences within
marginalized groups, e.g., “lower” Dalit
castes, Dalit women

Introduce clarity and consistency in
terminology used around special
measures

Ensure special measures are issue
and context specific

Ensure constitution and legislative laws
enable special measure programs that are
tailored to required purposes and specific
goals

TPy § T AT T ar &
Tl o gt ey Igat d
Aet o &
fauzur ggy @ a7 & ur I uwi e
A ST Tl P T W AT 7 I A1 T
T Rl o I 34
ey 3ar AU TET Y dell §
I (TR @ S g g A1 e df
IR 3
o & waATHIY a1 Al wal Iy o
Al I d3g ¢ o Idr o 7
Al I ddd § Jhl o AT gAT Teht
T I A g al IR 3 TG A
dh Y II3g & Y TG U Huus) &H
U T BB T BT T Geled IR
g Iq A oy af IR 3



General Recommendations

|OATF TY ST ae

Ensure special measures have a .

legitimate aim and use proportionate
means to the end

Require that special measures identify groups
on the basis of the actual excluded ground
that the measure seeks to target

Ensure special measures benefit all

groups and individuals that have not .

attained equal enjoyment of human
rights and fundamental freedoms

Establish monitoring and enforceability
mechanisms
E.g., ensure government compiles and makes

public census data and statistics and adjusts
special measures as required

IGEIL EI'I_CBF_I‘Z-IgIrdq% SRS 3%”23%8;?
ﬁi?liiﬁa I '\’Zlallé g1
T HATIUIeR T SUGh T Reprale
IR TeATHA IR A
o TIAY IURIEEe adide TTHERIAD!
YRS Af&d IR TATTRT Teamegfa

T qa
AT AfAPR T F4fedd Tadeadr

A TAAID T Te] I D

341 3 UT Ul IR
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General Recommendations

AT IF I AR

Ensure special measures do not
abrogate the rights of any group after
the purposes for which they were
adopted have been achieved

Ensure persons on whom the
measures will have a direct impact
should be enabled to participate in
the formulation and evaluation of
special measures

Ensure special measures:

Eliminate structural inequalities within
the State

Guarantee to all groups the full
enjoyment of their civil, political,
economic, social and cultural rights

Design holistic program beyond basic
special measures
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