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|. Summary List of the Critical Issues pertainingt o India’s
Periodic Report to the Committee on the Elimination of
Racial Discrimination

Human Rights Watch (HRW) and the Center for Humagh® and Global Justice (CHRGJ) at New York
University School of Law submit the following infoation to the Committee on the Elimination of Rhcia
Discrimination (“Committee” or CERD) for consideiat in its review of India’s fifteenth, sixteentbeventeenth,
eighteenth and nineteenth periodic reports undernternational Convention on the Elimination of Rbrms of
Racial Discrimination (ICERD). This joint-submisgeiois based on in-depth HRW investigations on caste
discrimination in India and the findings of Indignvernmental and non-governmental organizationsaste-based
abuses.

Discriminatory and cruel, inhuman, and degradimgtiment of over 167 million people in India hasrbee
justified on the basis of caste. Caste is descastdh and hereditary in nature. It is a charadiegtermined by
one’s birth into a particular caste, irrespectivehe faith practiced by the individual. Caste desoa traditional
system of rigid social stratification into rankegbgps defined by descent and occupation. Castsiding dominate
in housing, marriage, employment, and general otiraction—divisions that are reinforced througk practice
and threat of social ostracism, economic boycaitel physical violence. This report focuses on trectice of
“untouchability”—the imposition of social disabis on persons by reason of their birth in certzintes. This
practice relegates Dalits, or so-called untouctalfkmown in Indian legal parlance as scheduledesasto a
lifetime of discrimination, exploitation and viole®, including severe forms of torture perpetratgdstate and
private actors in violation of the rights guarauitéy the Convention. Although the practice has mmmdemned by
many Indian leaders, including most recently byreriMinister Manmohan Singh, unless the governmec¢as
responsibility to end the widespread prejudicemes against Dalits will continue. India has comsidy cited its
numerous legislations and government policies agasure of compliance with its obligations to eadte-based
discrimination, choosing to ignore its failure tmglement these measures which has resulted innceatj and
sometimes enhanced, brutalities against Dalits.

HRW and the CHRGJ respectfully request that thieviehg issues be raised in the List of Issues asidre
to the State Party and in the State Party exarimati

Article 1

In response to the Committee’s request that thee@wowent of India submit information on issues
pertaining to Scheduled Castes and Scheduled Thibeis's periodic report states that “caste’ canbe equated
with ‘race’ or covered under ‘descent’ under Artid of the Convention.” India’s position directlgrdradicts the
Committee’s interpretation of Article 1 in GeneRg#commendation XXIX that “discrimination based descent’
includes discrimination against members of comniemibased on forms of social stratification sucltaste and
analogous systems of inherited status.” Howeverywieome Prime Minister Singh’s recent comment sstjgg
that caste-based discrimination was a form of ‘tgeéd” and hope that his views will be reflected lirs
government’s policies.

On the basis of this information, we respectfuiguest that the following issues be raised wittState Party:

« Elaborate upon the basis for India’s position thatdescent-based discrimination does not encompass
caste discrimination, including why India has not Ibought its definition of descent-based
discrimination in line with the Committee’s General Recommendation XXIX.

« Elaborate on measures taken pursuant to General Remmendation XXIX, and monitor and report
on such measures.
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% Provide data, disaggregatednter alia, by caste and gender on the enjoyment of Conventigights.

Article 2

India’s failure to ensure that all public authiest and public institutions do not engage in castsed
discrimination is widespread. Two examples exemptifiis failure: treatment of Dalits by the policenda
discrimination in the provision of disaster religfdia’s National Human Rights Commission (NHRC)-statutory
government body that the Indian government deseritsethe apex national institution to protect humgints and
redress grievances—has commented that the lawoemfient machinery is the greatest violator of Dalitsman
rights. According to the NHRC, widespread custotthaiure and killing of Dalits, rape and sexualeaagsof Dalit
women, and looting of Dalit property by the poliege condoned, or at best ignored.” This problemdsa recent
one. In 1979 India constituted the National Poll@enmission to analyze problems in police performsamtowever
the report’s recommendations, which include recomdagons specific to police abuse of Dalits, hailersot been
adopted. While the Prevention of Atrocities Act829and the Supreme Court guidelines set out irDtke Basu
case are available legal tools to prevent tortillegyal detention, or improper interrogation of @&l jurists, human
rights activists and civil rights groups claim thatlack of political will and immunity laws that isfd those
responsible for human rights abuses from prosegutibows the problem of torture and other formso$todial
abuse to continue unchecked.

Dalits are particularly vulnerable to arrest undeaconian security laws. Additionally, under a tiyeof
collective punishment, the police often targetrenbalit communities in search of one individuataubject the
community to violent search and seizure operatibDadit women are particularly vulnerable to sexvialence by
the police, which is used as a tool to punish Dadihmunities. Police also actively allow privatéoas to commit
violence against Dalits with impunity, and at timesllude with private actors in committing suchoatties. Police
systematically fail to properly register these @dmunder the Scheduled Castes and Scheduled TRiBgntion of
Atrocities) Act, 1989, and the Protection of CiRilghts Act, 1995.

According to separate investigations by the Nati@smpaign on Dalit Human Rights and Human Rights

Watch, India failed to protect Dalits from discrimation in the distribution of aid in the wake ofawf India’s
largest natural disasters in recent years: the r@ugarthquake in January 2001 and the Indian Otsarami in
December 2004. India has also failed to encounaiggtiationist movements or eliminate barriers betweastes. It
has allowed segregation in schools and housinghasdailed to faithfully implement constitutioreatd legislative
abolitions of “untouchability” practices. Additiolyg as Dalits increasingly organize to protestitiiéscriminatory
treatment and claim their rights, the governmerst ¢@nsistently failed to protect Dalits againstliatory attacks
by upper-caste groups, including the rape of Datitnen, and has failed to address social and ecanbayicotts
against Dalits, thereby further discouraging in&iginist movements.

On the basis of this information, we respectfuiguest that the following issues be raised wittState Party:

% Identify measures the government is implementing tensure appropriate police reforms to eliminate
police abuses against Dalits.

+ Indicate whether a timetable exists for India’s raffication of the Convention against Torture.

«» Outline measures undertaken to implement the recomendations of the National Police Commission
and the Supreme Court’sD.K. Basu guidelines with particular attention to protection of Dalits from
torture.

< Explain factors that account for the low rate of cawvictions in cases brought by Dalits and measures
taken to address these factors.

The extreme marginalization and persecution endbyedalits necessitate efforts by the government to
ensure their development and protection. Accorglinghder constitutional provisions and various laluslia grants
Dalits a certain number of privileges, includingeservations” (quotas) in education, government,jabxd
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government bodies. Like many of the protective messadopted, the reservation policy has not beecessfully
implemented for Dalits. Caste-based occupatiorstriution is reinforced in reserved government leympent,

with Dalits assigned primarily to the posts of spems. Reservations in higher education continugetonet with a
great deal of resistance leading to under-enforoendelditionally, there has been widespread pubjiposition to

reservations for Dalits in local government bod&ten leading to acts of violence, including th@e and murder
of Dalit candidates.

The NHRC has recommended that the governmentiigémititutions that had not accepted reservatiens
including judiciary and defense forces—and devel@asures to ensure that Dalit candidates had thertomity to
compete for these positions. The National Commis&io Scheduled Castes and Scheduled Tribes—aitutiostal
body with jurisdiction to promote respect for thentan rights of Dalits and tribal groups, monitod anvestigate
the observance of these rights, and secure apptepgdress when these rights have been violated-sthted that
the private sector, which continues to enjoy gorent patronage, should also be brought under thegwu of the
reservation policy. According to government estesah 2000, the unemployment rate for Dalits aitmhtrgroups
was double that of non-Dalits/tribals. Additionalfgublic sector divestment to private owners isnestied to have
left 200,000 Dalit employees jobless. Dalits comtirto be significantly underrepresented in mosfegssional
strata. Dalit representation in India’s high inties, exports, imports, and electronic industsestors is dismal.

The Government of India has also established akpeograms for the development of Dalits. Accogdin
to the NHRC, however, the beneficial impact of ehgsograms has been hindered by inadequate invetstiie
public resources; non-utilization or diversion afnfls earmarked for Dalit development; lack of paogs
specifically targeted to Dalit development; poorepgaration of such projects; and a lack of monitpriof
development programs, leading to the failure of yrguch programs to reach their target groups.

Additionally, India has failed to address the npléi axes of discrimination faced by Dalit women—
including their unequal access to services, empémtropportunities, and justice mechanisms as caedptar Dalit
men—and threats to their personal security, indgdhrough brutal acts of sexual violence and tghothe system
of devadasiin which a girl, usually before reaching the agguberty, is ceremoniously dedicated or marreed t
deity or to a temple.

On the basis of this information, we respectfuiguest that the following issues be raised wittState Party:

« ldentify strategies for overcoming obstacles in theimplementation of the reservations policy,
including how the Government intends to ensure praiction from retaliation for Dalit candidates in
all local elections where seats are reserved for bta, including village council elections, and an
update on the status of proposals to extend equapportunity measures including reservations to
other public spheres and the private sector.

% Elaborate on plans to implement laws and governmenpolicies to secure the protection and
development of Dalits, and of Dalit women in partialar.

Article 3

Residential segregation of Dalits is prevalenbssrthe country, and is the rule rather than tlvetion.
Segregation is also evident in schools, in acaepsiblic services, and in access to services ggbiat the private
sector (as described under Article 5). In his 18@8@ual Report, the Special Rapporteur on Contempdfarms
of Racism, Racial Discrimination, Xenophobia andaf Intolerance found “untouchability” to be “yemuch
alive” in rural areas, as reflected in caste-basggtegation in housing, schools, public serviced,@ublic places,
and in the prohibition against Dalits’ use of sldaveater sources. A recently published survey ingashg the
extent of “untouchability” practices in 565 villagén 11 Indian states found that the constitutignabolished
crime of “untouchability” continues to profoundlyffect the lives and psyches of millions of Dalits.
“Untouchability” practices were documented in altr®8 percent of the villages surveyed.

On the basis of this information, we respectfuiguest that the following issues be raised withState Party:
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« In light of General Recommendation XIX on Article 3 of the Convention, indicate specific measures
that India has implemented to eradicatede facto segregation and the practice of “untouchability,”
and provide information on the impact of these meases.

Article 4

In its periodic report, India indicates that “[mdases have arisen under théegislations for inciting racial
disharmony or disseminating ideas of racial supiyi® The absence of such cases must be questionkght of
the casteist and anti-Christian and anti-Muslimppganda of th&angh Parivar which serves as the umbrella
organization for Hindu nationalist organizationslivlia, including the Rashtriya Swayamsevak Saridgtional
Volunteer Corps, RSS), the Vishwa Hindu ParishadrfdVHindu Council, VHP), and the VHP’s militant yth
wing, the Bajrang Dal. These organizations bedective responsibility for widespread violence agaiMuslims
and Christians in India, and have disseminated ggapda targeting both Dalits and religious minesitiThe
political wing of theSangh Parivarthe Bharatiya Janata Party (BJP), led the Goventiof India in alliance with
other parties between 1998 and 2004, and contiouasad several state governments.

+ Indicate measures undertaken by India to combat ha& speech and other forms of propaganda
inciting caste discrimination and violence, and disrimination and violence against religious
minorities.

R/
*

% Indicate measures undertaken by India to prosecutand punish members ofSangh Parivar-affiliated
groups responsible for atrocities against Dalits ah religious minorities, including violent attacks,
massacres, and forced “reconversions” to Hinduism.

Article 5

Dalits’ fundamental civil, political, economic, sat; and cultural rights are routinely violated btate
actors and private individuals.

The right to equal treatment before the tribunals @l other organs administering justice

In the administration of justice, police, prosecstand judges fail to properly pursue cases brobght
Dalits concerning discriminatory acts. This is evided by the high rate of acquittals and the latgaber of cases
involving offenses and atrocities against Dalit$l siending before the courts. Dalit women in peutar lack
sufficient redress for the crimes committed agaitem due to the caste and gender biases of Intasis
enforcement machinery.

The right to security of person and protection hg State against violence or bodily harm, whethéicied by
government officials or by any individual groupiostitution

The police have systematically failed to protectitD@omes and Dalit individuals from acts of loaijn
arson, sexual assault, torture and other inhumetisesach as the tonsuring, stripping and paradirgatit women,
and forcing Dalits to drink urine and eat feces.chllike cases of police abuse against Dalits, lestdny private
actors often take the form of collective punishmevtiereby entire communities or villages are pugisfor the
perceived transgressions of individuals who seeltey village customs or demand their rights.

On the basis of this information, we respectfuiguest that the following issues be raised wittState Party:

+ Provide detailed information on any specific trainhg for members of the judiciary, law enforcement
officials and other public officials on the provisons of the Convention, as well as applicable domést
legislation, and their application to Dalits in paticular.
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« Provide data on the number of cases of caste disgrination considered by courts since the State
Party’s last periodic report; case outcomes; and maedies (including civil remedies) available and
granted to victims of caste discrimination.

Political rights, in particular the right to paifiate in elections-to vote and to stand for electio the basis of
universal and equal suffrage, to take part in tbeeBnment as well as in the conduct of public affait any level
and to have equal access to public service

Dalits’ political rights, especially the right tate freely and the right to stand for election, enaepeatedly
been denied by upper-caste community members bthbigging and booth capturing, denial of accespdbs,
intimidation, and violence.

The right to freedom of opinion and expression fieddom of peaceful assembly and association

Dalits’ right to freedom of opinion and expressia@and rights to freedom of peaceful assembly and
association are compromised by police abuse ot Belivists; retaliatory attacks by private acttirat are carried
out with impunity; and social and economic boycafjainst Dalits.

The right to form and join trade unions

Dalits’ right to form and join trade unions is umcigned by an unwillingness to register unions where
workers are illiterate.

On the basis of this information, we respectfullyuest that the following issue be raised withStee Party:

< Provide information (including statistical data, disaggregated by caste and gender), on the actual
participation of Dalits in State institutions, including national and local government, the police, th
judiciary, and in institutes of higher education.

The right to freedom of movement and residenceiwitiie border of the State and the right to leawe @untry,
including one's own, and to return to one’s country

Dalits’ right to freedom of residence is severelytailed by the practice of “untouchability” whidften
dictates where Dalits must live. Dalits’ right teédom of movement within India is curtailed by dibions that
make Dalits vulnerable to migratory labor and by tbrced displacement of Dalits in the aftermatlepodes of
caste violence. Moreover, Dalits’ right to leavedily while formally granted, is not substantivelyaganteed, due to
Dalits’ disproportionately low economic status athebir inability to acquire relevant documents ahé proof
necessary, for instance, to make a passport.

The right to marriage and choice of spouse

Strict prohibitions on marriage and other sociaéiaction between Dalits and the upper-caste relytin
violate the rights of Dalits to marry and chooseirttspouse. These prohibitions on inter-marriageahallmark
feature of the caste system and are designed tweerigid social norms of purity and pollution. értmarriages are
frequently the flashpoint for conflicts and can ddra-judicially punished by upper-caste domingtedchayats
(village councils) through public lynching of coeplor their relatives, murder (of the bride, theogn, or their
relatives), rape, public beatings, and other sansti

The right to own property alone as well as in asgimn with others and the right to housing

The right to own property is systematically deniedalits. Landlessness—encompassing a lack ofsacce
to land, inability to own land, and forced evictisrconstitutes a crucial element in the subordimatib Dalits.
When Dalits do acquire land, elements of the riglawn property—including the right to access anfyit—are

1C
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routinely infringed. Land reform legislation is tter implemented nor properly enforced. Dalitsoet to secure
land have been met with State violence or retaliathy private actors in the form of violence or mmmic

sanctions. Dalits’ right to housing is further undéaned by residential segregation, discriminatianhbusing in
urban environments, and the aforementioned vialataf their right to own property.

On the basis of this information, we respectfuiguest that the following issues be raised wittState Party:

+ Provide information on measures that are being take to protect Dalits against displacement from
their homes, to compensate Dalit victims of displagnent, and to prosecute those responsible for
committing atrocities to deter or punish inter-case marriages.

% Provide information on the successes and failured tand reform legislation and on efforts to ensure

Dalits’ right to own property, including on the nature of strategies that may be needed to maximize
the effectiveness of land reform for Dalits.

The right to freedom of thought, conscience anidjicei

Dalits in India face a number of restrictions brit right to freedom of thought, conscience ardjian.
Dalits are, for instance, routinely denied entrpiHindu temples. Even when such entry is sanctidnethe courts,
priests and upper castes resist such moves, afaing to violence. Dalits have responded to éatment by
upper-caste Hindus by converting en masse to BedghChristianity, and historically to Islam. Howeyvthe loss
of constitutional privileges upon conversion (toriGtianity and Islam) is a serious impediment tditSafreedom to
choose their religion. In addition, the introduatiof anti-conversion legislation in several stdias made religious
conversion extremely difficult if not impossiblerapically, even conversion does not guarantee esfaptheir
treatment as “untouchables” since “untouchabilis/practiced across all faiths in India.

On the basis of this information, we respectfuiguest that the following issues be raised wittState Party:

+ Provide information on whether the State is reviewig and addressing the potential negative effects
of anti-conversion legislation on the right to fredom of thought, conscience and religion; and on
whether the State is considering extending scheddlecaste benefits to all Dalits, regardless of the
faith they practice.

Rights to work, to free choice of employment, tstjind favorable conditions of work, to protectiagainst
unemployment, to equal pay for equal work, to arsd favorable remuneration

The denial of the right to work and free choiceeaiployment lies at the very heart of the casteesyst
Dalits are forced to work in “polluting” and degmad occupations such as manual scavenging anduéjecs to
exploitative labor arrangements such as bondedlabigratory labor, and forced prostitution. Dathildren are
vulnerable to trafficking and the worst forms ofildHabor in these and other areas. Dalits are disoriminated
against in hiring and in the payment of wages hiyape employers. Dalits’ attempts to enforce thigihts are met
with retaliatory violence and social and economimydwmtts. Laws designed to eradicate exploitativieoda
arrangements—such as the Employment of Manual 8gave and Construction of Dry Latrines (Prohibi}iéct,
1993, the Bonded Labour System (Abolition) Act, 9The Inter State Migrant Workmen (Regulation of
Employment and Service Conditions) Act, 1979, tHeldCLabour (Prohibition and Regulation) Act, 1986
Minimum Wages Act, 1948, the Equal Remuneration, A&76, and the Karnataka Devadasi (Prohibition of
Dedication) Act, 1992—and where relevant, theiromgpanying rehabilitation programs, are largelyfieetive.

On the basis of this information, we respectfuiguest that the following issue be raised withState Party:
« Outline how India plans to ensure effective eradidéon of exploitative labor arrangements and the

effective implementation of rehabilitation schemedor Dalit bonded and child laborers, manual
scavengers andlevadasis.

The right to public health, medical care, socialusity and social services
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Dalits are often refused admission to hospitalsaazess to health care and treatment in violaifoteir
rights to the highest attainable standard of heatith social services. In a number of cases thoseam admitted
receive discriminatory treatment. In addition, edsased occupations that Dalits are made to peyfeurh as
manual scavenging and forced prostitution, fregyezxpose Dalits to serious and sometimes fataltthdwzards.
Manual scavengers are routinely exposed to bothahuand animal waste without the protection of masks
uniforms, gloves, shoes, appropriate buckets, amgsmrhis has severe repercussions for their heakhmajority
of scavengers suffer from anemia, diarrhea and twogniwith, 62 per cent suffering respiratory dises 32 per
cent suffering skin diseases, 42 per suffering gazenand 23 per cent suffering trachoma, leadindlitudness.
Many scavengers have also died of carbon monoxaisoping while cleaning septic tanks. In Mumbair fo
instance, Dalits are lowered into manholes to céeavage blockages—often without any protection.eMban 100
workers die every year due to inhalation of toxases or drowning in excrement. Dalit women andsgitho are
forced to becomealevadasis and ultimately auctioned to urban brothels, areparticular risk of contracting
HIV/AIDS.

The right to education and training

The right to education free from discriminationnist secured for Dalit children. Ninety-nine perceh
Dalit students are enrolled in government schdwds kack basic infrastructure, classrooms, teaclzard teaching
aids. Dalit children face continued hurdles andsabfiom teachers and fellow non-Dalit studentduttiag through
segregation both in classrooms and in the provisfamid-day meals. Dalit schoolchildren also faggcdmination
and discouragement from higher caste community neesnlvho perceive education for Dalits as both aevasd a
threat. Their hostility toward Dalits’ education—wh includes discrimination against Dalit teacheis-inked to
the perception that Dalits are not meant to be @#dlc are incapable of being educated, or if eédcatould pose a
threat to village hierarchies and power relatioAdditionally, Dalit children are often subjected twrporal
punishment by their teachers. As the Special Ragpoon the right to education noted in his repefore the 67
session of the then-Commission on Human Rightsictiers have been known to declare that Dalit ptgalsnot
learn unless they are beaten.” Dalits’ labor page(migratory and child labor) also adversely etffaccess to
education. A combination of these factors resultoiv enroliment, high drop-out rates, and lowrhigy rates of
Dalit students.

The right to equal participation in cultural acties

Dalits are prohibited from taking part in religioasd cultural rituals and festivals, including thgb a ban
on marriage processions on roads. Where Dalitinaheded in village ceremonies and festivals, tipgirticipation
is limited to the performing of degrading tasks ditnally, they are expected to provide servicesrd) rituals and
festivals without remuneration.

The right of access to any place or service intdnfile use by the general public, such as transhotéls,
restaurants, cafes, theatres and parks

Dalits are denied equal access to a spectrumagepland services intended for use by the genebétp
such as police stations, government ration shops, gffices, schools, water facilities, and villagguncil offices.
As a result of segregation in water facilities, endinan 20 percent of Dalits do not have accessf® drinking
water, only ten percent of Dalit households haveess to sanitation (as compared to 27 percent dorDalit
households), and the vast majority of Dalits dependthe “goodwill” of upper-caste community membéos
access to water from community wells. Dalits as® &xcluded from, or receive discriminatory treattie, private
businesses, including tea shops, food stalls, bati@ps, and cinemas. Because of strictly enfopcetibitions on
inter-dining, Dalits are made to use separate engcind cutlery, and drink from separate tea gtasdech they are
then required to wash.

On the basis of this information, we respectfuliguest that the following issues be raised withState Party:
% Identify measures to protect Dalits’ right to healh, including through ensuring greater access to

health care services, and through eradicating thenhuman practice of septic tank cleaning, and other
hazardous tasks performed by manual scavengers.

12



DRAFT — NOT FOR CITATION OR CIRCULATION

K2

% Identify steps taken to eradicate segregation, paularly in access to public services, and to addss
the violations of Convention rights occasioned byegiregation, such as the right to water and the righ
to education free from discrimination.

Avrticle 6

In its periodic report, India cites to its condiibmal provisions and legislative measures (which
constitutionally must apply to all people irrespeetof caste) that open its courts to victims afcdimination. In
2004, the NHRC released the findings of an in-degtmmination of the implementation of protectivgiséation for
scheduled castes. The report is a strong indictmitite government’s failure to carry out its press to protect
Dalits from atrocities and violations of their fuardental rights and to grant remedies for rightelations. On the
question of remedies, the NHRC found that even wlwases are properly registered, several statesare
providing economic relief or compensation to vidiof atrocities as is required.

On the basis of this information, we respectfuiguest that the following issues be raised wittState Party:

« Provide further information on the current situation regarding access to justice and right to
remedies for Dalit communities, including the effetiveness of existing access to justice mechanisms
and how the government intends to enforce the regquément of economic relief and compensation for
victims.

« Provide information on the composition, status, resurces and activities of the National Commission
on Scheduled Castes and Schedules Tribes, includittte number of complaints received (if any) and
their nature, investigations by the Commission andorms of redress provided.

% Identify obstacles in the implementation of legiskon designed to protect Dalits and strategies to
overcome these obstacles, including the extent tchigh the State party intends to incorporate the
recommendations of the 2004 report of the Nationadluman Rights Commission on atrocities against
scheduled castes.

Article 7

There is a severe lack of public education and emess of caste discrimination in India. Treatmént o
caste discrimination in textbooks and curricula rs&gngthen caste division and prejudice, as doepervasive
practice of segregation in government schools. Ewegressive curricula either exclude any mentibrcaste
discrimination or discuss the caste system in a tlvay suggests that caste inequities and discrinimao longer
exist. School textbooks may similarly fail to memticaste discrimination, may attempt to justify ¢inigins of caste
discrimination or may attribute the unequal sitoratof Dalits to the Dalit community. The problencismpounded
by inadequate media representation of Dalit issrab the lack of Dalit journalists generally. Sirtaste-based
discrimination is not as highly visible in urbaritsgys, opinion makers, particularly the media,ndd pay sufficient
attention to the rampant and continuing practiceuiral areas. The NHRC has found that the mediaviges
negligible space to ...plight/problems” of Dalitsstead, these communities mostly receive mediataiteonly
when the discussion is focused on violent protdsiskwardness, population growth, and lack of @néreurship
and productivity, thereby perpetuating caste-basegtotypes.

On the basis of this information, we respectfuliguest that the following issues be raised withState Party:

% How the government intends to ensure that all texthoks, curricular and media representation of
Dalits do not strengthen caste division and prejudie.

+ Indicate whether measures have been taken to disserate the Convention and General
Recommendation XXIX and to promote educational meages that combat caste discrimination.

Human Rights Watch and the CHRGJ thank CERD fardtssideration of this information.
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ll. Authors of the Report

Human Rights Watch and the Center for Human Rigind Global Justice (CHRGJ) at New York
University School of Law submit the following repéo the Committee on the Elimination of Racial ®imination
(“Committee” or CERD) for consideration in its rew of India’s fifteenth, sixteenth, seventeentighéenth and
nineteenth periodic reports under the InternatioBanhvention on the Elimination of All Forms of Raki
Discrimination (ICERD).

Center for Human Rights and Global Justice, NewkXdmiversity School of Law

The Center for Human Rights and Global Justice (GHRs directed by Professors Philip Alston, Smita
Narula and Margaret Satterthwaite. Jayne Huckesbyesearch director. CHRGJ aims to generate subv&tan
cutting-edge and sophisticated contributions to &umghts research and legal scholarship, andtteehic engage
in public affairs by making original and constrweticontributions to on-going policy debates retatin human
rights. It achieves these aims by undertaking dgerlegal analysis and disseminating studies i lfi®y research
and project areas: Detainees and the “War on T&ascrimination and National Security, Econom@gcial and
Cultural Rights, Extrajudicial Executions, and Ts#ional Justice. In its work on Discriminationgt@enter and the
International Human Rights Clinic (a program of tbenter) have focused on caste-discrimination intlisésia,
collaborating extensively with the InternationalliD&olidarity Network, of which Professor Naruka co-founder.
Professor Narula is also former researcher for I5dgia at Human Rights Watch where she investigated
authored a number of Human Rights Watch’s repamtgaste discrimination and discrimination agaimdigious
minorities in India. Most recently, in August 20@tring the meeting of the U.N. Sub-Commission oe th
Promotion and Protection of Human Rights, the Gerleased a 65-page report entitldte Missing Piece of the
Puzzle: Caste Discrimination and the Conflict inpldkeand in November 2005, provided an oral statemetieo
U.N. Committee Against Torture urging the Committeeinvestigate torture against Dalits in its Stasaty
examination of Nepal. All publications and statetsesf the Center can be found at its webgsitw.chrgj.org

Human Rights Watch

An independent, New York-based nongovernmentalrozgiion, Human Rights Watch conducts regular,
systematic fact-finding investigations into humaghts abuses in all regions of the world. Humanh&igWatch
examines human rights practices of state and raie attors irrespective of their political affil@t, geopolitical
alignments, ethnic or religious persuasions. ledd§ freedom of thought and expression, due pranegsqual
protection of the law, and a vigorous civil socigepunded in 1978, Human Rights Watch today indutigisions
that cover Africa, Asia, the Americas, Europe arghttal Asia, and the Middle East in addition to thematic
divisions. It is supported by contributions fromivate individuals and foundations worldwide. It apts no
government funds, directly or indirectly. KennetbtR is the executive director and Brad Adams hehdsAsia
Division. Human Rights Watch has worked on castetadiscrimination in South Asia for almost a degdult
particularly since the 1999 publication of its reff@roken People: Caste Violence Against India’s “Urthables.”
Human Rights Watch is a founding member of the riveigonal Dalit Solidarity Network and collaborates
extensively with a number of Dalit rights groupsSauth Asia. It has recently been advocating fergtotection of
Dalits who are particularly vulnerable in situagoof internal conflict. An armed conflict involvinilaoists in
Nepal, and a similar uprising in several Indiartestan India by Maoist groups known as Naxalitess placed
Dalits at high risk of abuse from security forceiglilante groups often acting with the support lné fgovernment,
and militants. It has also documented the particulgnerability of Dalits among children employed the worst
forms of child labor and among those living withAIDS. Human Rights Watch investigated the failwfethe
state to protect Dalits from discrimination in rig relief and rehabilitation after the 2006 taum; its
recommendations were submitted to the Indian gaowem as it prepared its disaster management pohdy.
reports, editorials, and statements of Human Rigfdtch are available amww.hrw.org
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lll. Scope of the Report

This report focuses solely on the issue of casseridnination in India in response to its conspiciou
absence in the Government of India’s reports to BERhe practice of “untouchability”—the impositiai social
disabilities on persons by reason of their birtieéntain castes—discriminates against more tharsxtie of India’s
population® Dalits, or so-called untouchables (known in Indlagal parlance as scheduled castes), are denied
access to land, forced to work in degrading coond#j and routinely abused at the hands of thegalid of higher-
caste groups that often enjoy the state’s proteétim what has been called India’s “hidden aparttiedshtire
villages in many Indian states remain completelyragated by castén focusing on caste discrimination in India,
this Report acknowledges but does not explore ther@ervasive practices of discrimination in Indizcluding
those that target religious minorities. In particyHuman Rights Watch has extensively documentedain rights
violations against India’s Christidmnd Muslim community, including the state-spondamassacre of over 2,000
Muslims in the state of Gujarat in 2002.

While the Government of India’s periodic reportesitspecifically to Constitutional provisions pratiig
discrimination by the State—including on groundsagferson’s caste—and generally to the existentegidflation
enacting these provisioAghis elaboration of itsle jure prohibition on caste discrimination does not rflthe
daily reality of the continued practice of “untoaddiity” and persecution of Dalits in India. Dalitare
systematically discriminated against and abuseplufpjic authorities and private actors, who act withany fear of
punishment as they rarely face sanctions for thelations of Dalits’ fundamental rights.

The Committee itself has recognized that Indianibrieach of its international human rights obligasi in
its failure to bring an end to caste discriminatiolm its Concluding Observations to India’s temthfourteenth
periodic report$,the Committee asserted that:

although constitutional provisions and legal textsst to abolish untouchability and to
protect the members of the scheduled castes ahdstriand although social and
educational policies have been adopted to impriogesituation of members of scheduled
castes and tribes and to protect them from abuwgelespread discrimination against
them and the relative impunity of those who abumemt point to the limited effect of

these measurés.

! Human Rights WatgHBroken People: Caste Violence Against India’s tblrchables”(New York: Human Rights
Watch, 1999), pp. 1-2. [hereinafteroken People According to the 2001 census, the scheduledqagpulation
comprises 16.2 per cent of the India’s total pojparte India’s Combined second and third periodjpomts to
CEDAW, October 19, 2005, CEDAW/C/IND/2-3 p&#a.

2 Human Rights WatcHBroken Peoplep. 2.

¥ Human Rights WatclRolitics by Other Means: Attacks Against Christiam$ndia, Vol. 11, No. 6, September
1999.

4 Human Rights Watche Have No Orders To Save You: State ParticipatimhComplicity in Communal
Violence inGujarat, Vol. 14, No. 3(C), April 2002.

*Government of India, Nineteenth Periodic ReportStates Parties due in 2006, CERD/C/IND/19, Mai@h2P06,
paras. 45-50.

® Committee on the Elimination of Racial Discrimiioa, “Consideration of Reports Submitted by Statgips
under Article 9 of the Convention, Fourteenth Pdiddreport of State parties due in 1996, India,”
CERD/C/299/Add.3, Apr. 26, 1996,
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/a0358 321 514802565530037bf7e?Opendocuni@ctessed Dec.
8, 2006).

" Report of the Committee on the Elimination of R&&iscrimination, Fifty-first session, A/51/18, 96,
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b40256h450044f331/76ebd2611b2261d2¢12563e90058d7d7/$
FILE/N9625738.pd{accessed Dec. 8, 2006), para. 361.
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While tribal peoples in Indisadivasis face similar forms of discrimination, this reptirits itself to caste-based
discrimination based against Dalits or so-calletbuchables.

A. Sources Used in this Report

This report draws on extensive investigations aniffisue of caste discrimination conducted by Human
Rights Watch in India; on information made publieyailable by the government of India througtter alia, a
2004 report by National Human Rights Commissiorthen “Prevention of Atrocities Against Scheduled €ag’
reports by the National Commission on ScheduledeBriand Schedules Castes, the National Commission o
Women, and the Annual Reports to the ProtectioBiaif Rights Act, 1955, and the Prevention of Atrocities A%,
1989; and on Indian media and NGO reports, amoheratources’ Where relevant the report also draws attention
to information from U.N. special procedures anatyebodies that have noted with concern the precal®f caste
discrimination in India.

1. Availability of Information from the Government of
India

The Indian government does not provide prompt aufficgent information on the situation of Dalits.
Governmental agencies in India and the Indian &agit itself have failed to make statistics avélab the public
in a timely fashion. In general, there are routiledays in the writing and tabling of reports fromrieus national
commissions of between two to four years. For exapai this writing, the most recent statisticsikade from the
National Commission on Scheduled Caste and Schéduibes date from 2001-02, which were only madeliply
available in 2004.

United Nations treaty bodies have repeatedly erdottte Indian government to conduct periodic swsvey
on the reality of descent-based discrimination pralide both qualitative and quantitative data gijgagated by
caste and gender in its reports to the commitse&r to no avail. The Committee on the Eliminatod All Forms
of Discrimination against Women has pointed to thdian government's tendency to provide “very old”
information!? The State Party’s failure to collect and recoffdrimation on the enjoyment of human rights by Balit
is in itself suggestive of the government’s inatitamto the issue of caste discrimination.

& National Human Rights Commission, “Report on Pnéiem of Atrocities against Scheduled Castes,” 2004
[hereinafter “NHRC Report”].

® Annual Report on The Protection Of Civil RightstAt955 For The Year 2002 (Twenty Second Report)
Government Of India, Ministry Of Social JusticeddBmpowerment, New Delhi,
http://socialjustice.nic.in/schedule/ar-pcr.pdf

19 Annual Report on The Scheduled Castes And Thedbdi Tribes (Prevention Of Atrocities) Act, 1988rFhe
Year 2002 (Nineteenth Report) Government Of Inimistry Of Social Justice And Empowerment, New el
http://socialjustice.nic.in/schedule/ar-poa.pdf

1 This report also relies on sources provided byNthtonal Campaign on Dalit Human Rights (NCDHR), a
network of Indian NGOs that has worked on casterifisnation issues for the past eight years. Tipentedraws in
particular from the case papers submitted in thioNal Public Hearings held by NCDHR in 2000 ane th
NCDHR'’s “Response to the Special Rapporteur’'s Qoiesaire on Work and Descent Based Discrimination”
[hereinafter “NCDHR Response to the Special Rapois Questionnaire”]. This report further drawiimation
from a study published in 2006 on the forms andgence of “untouchability” in rural India, whick based on an
extensive survey of 565 villages in 11 Indian staf&ee generally, Ghanshyam Shah etatouchability in Rural
India, (New Delhi: Sage Publications, 2006). The rep@s$ co-authored by Ghanshyam Shah (Netherlandtitest
for Advanced Study in the Humanities and SociaéBoges, Wassenaar), Harsh Mander (Centre for E§tiyies,
Delhi), Sukhadeo Thorat (University Grants ComnaissDelhi), Satish Deshpande (Institute of EconoBriowth,
Delhi), and Amita Baviskar. The report is basednuestigations conducted in 2001-2002 and was phét by
Action Aid India in 2006.

2 The statistics to which the Government citessrQttober 2005 report to CEDAW are very dated, Wil to
1991 figures for Dalit women'’s literacy level andures from 1999 to 2000 for the incidence of povamong

16



DRAFT — NOT FOR CITATION OR CIRCULATION

V. Response to India’s denial of ICERD’s prohibiti  on of
discrimination on the basis of caste

Article 1: In this Convention, the term “racial dismination” shall mean any distinction, exclusiaestriction or
preference based on race, colour, descent, or natior ethnic origin which has the purpose or effecnullifying
or impairing the recognition, enjoyment or exercgige an equal footing, of human rights and fundataleneedoms
in the political, economic, social, cultural or angher field of public life.

In response to the Committee’s request that thee@®onent of India submit information on issues
pertaining to Scheduled Castes and Scheduled Thibeis's periodic report states that “caste’ canbe equated
with ‘race’ or covered under ‘descent’ under Arid of the Convention:® As a result of this position, the periodic
report contains no information on Dalits in Indiadathe State Party provides that “As a matter afriesy to the
members of the Committee, if it so desires, theggowment of India would be happy to provide inforimatelating
to Scheduled Castes and Scheduled Tribes to theighimot as a reporting obligation under CERD.”

India’s position directly contradicts the Commiteeeinterpretation of Article 1 in General
Recommendation XXIX that “discrimination based atescent’ includes discrimination against members of
communities based on forms of social stratificatiuth as caste and analogous systems of inhetaéas &°
Furthermore, in its Concluding Observations on rgorts submitted by India in 1996, the Committéeraed
“that the situation of the scheduled castes anedidkd tribes falls within the scope of the Conia@nt® In
support of this interpretation, the Special Rapparton contemporary forms of racism, racial disoration,
xenophobia and related intolerance has includesstiyations on caste-based discrimination in hisdate!’

Dalits. India’s Combined second and third periagigorts to CEDAW, Oct. 19, 2005, CEDAW/C/IND/2-3
para.110 (“The female literacy level amongst SChisitiled Caste] women has improved markedly from fet
cent in the year 1971 to 23.76 in the year 199ad) kbid., para.211 (“Disparity on the basis of eagtows that in
1991 as against an overall literacy rate of 52rxpat that for the SCs...was 37.4 per cent”). See ibid.., at
para.111 (“[T]he incidence of poverty amongst Stifkscentinues to be very high with 36.25 per centural areas
and 38.47 per cent in urban areas, when compar2d @@ and 23.62 per cent respectively, in respieital
population in 1999-2000").

13 Fifteenth, sixteenth, seventeenth, eighteenttnameteenth periodic reports of the Republic of éndiue on 4
January 1998, 2000, 2002, 2004 and 2006 submittedeé document on Jan. 26, 2006, CERD/C/IND/1%. 6
(March 29, 2006).

bid., para. 17.

15 CERD, General Recommendation 29, para. 7.

16 Report of the Committee on the Elimination of R&@iscrimination, A/51/18, 1996,
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b40256h450044f331/76ebd2611b2261d2¢12563e90058d7d7/$
FILE/N9625738.pd{accessed December 8, 2006), para. 352.

" The attention of th&pecial Rapporteur on Contemporary forms of raciagial discrimination, xenophobia
and related intolerance (“Special Rapporteur oisnalt) was first drawn to the situation of Dalits in Indma
1996 (E/CN.4/1997/71, para. 127). In 1999, The $&pdtapporteur on racisnMr. Maurice Gléle-
Ahanhanzo (1993 — 2002)¢ported to the Commission on Human Rights that#je attention should be
given to the situation of “untouchables” in IndE/CN.4/1999/15, January 15, 1999, para. 100). Eocemt
inclusions of caste discrimination in the SpeciapRorteur on racism’s reports, see e lgr, Poudou Diéne
(2002 — present)] Updated Study 2006 (62nd CHR@®sdReport para. 17 (E/CN.4/2006/54) (referrimgerally
to caste systems in Asia and Africa as hierarclsgsiems of discrimination equivalent to raciatdmmination),
and Questionnaires to India, para. 17 (E.CN.4.2)5kiting a letter of allegation jointly sent bye Special
Rapporteur on racism and the Special Rapporteufad@nce against women to the Government of Indigcerning
an alleged attack by a group of 200 people on & Bettlement in Kalapatti village, Coimbatore distt Tamil
Nadu, on May 16, 2004).
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Despite the Government of India’s exclusion of ealiscrimination in its periodic report to the Coitige,
the Government has recognized it as an issue nepisrts to other international treaty monitoriragies. In 2000,
the Committee on the Elimination of Discriminatiagainst Women (CEDAW) expressed its concern “wlith t
continuing discrimination, including violence, serféd by women of the Dalit community, despite tasgage of the
Scheduled Castes and Scheduled Tribes (prevertiatrazities) Act of 1989 In response, the Government of
India included the situation of Dalit women in fscent submission of its combined Second and Témdodic
reports to CEDAW? Nevertheless, the discussion of Dalit women is tieiport remains cursory, addressing the
issue of violence against Dalit women by simplyimpthe passage of the Protection of Civil Rightd, A955, and
the Scheduled Castes and Scheduled Tribes (Prenaftidtrocities) Act, 1988° While the Government details its
efforts on other issues in greater detail—includiniyicatiorf: segregatio’> manual scavengirfg,bonded labof?
and lack of access to lafid-the extent to which these issues remain a probidmia is alarmingly minimized.

Caste discrimination in India has also been ragsedn issue of serious concern by a number of triweety
bodies and special procedures. In 1997, the Hunigint.|RCommittee (HRC) noted that scheduled castdadia
“continue to endure severe social discriminatiod ensuffer disproportionately from many violatioofstheir rights
under the [ICCPR]inter alia inter-caste violence, bonded labour and discritonaof all kinds.” And as recently
as 2004, the Committee on the Rights of the Chids ideeply concerned at persistent and significaxcial
discrimination against children belonging to ScHeduCastes and Tribes and other tribal grodpstiditionally,
the UN Special Rapporteurs on educafioadequate housirfd,the right to food” violence against womefi,and
torture®! have all included investigations on caste-basedridnination in their mandate and have cited Iratiaa
country of particular concern.

'8 CEDAW'’s Concluding Observations: India, (2000);gar4.

9 India’s Combined second and third periodic repmrt€EDAW, October 19, 2005, CEDAW/C/IND/2-3.

2 |bid., para.20.

2 |bid., para.98.

22 |bid., para.99.

% |bid., para.100.

24 |bid., para.101.

% |bid., para.102.

26 Convention on the Rights of the Child, “ConsidenatOf Reports Submitted by States Parties Undéclard4 of
the Convention, Concluding Observations, India” GI&/15/Add.228, (2004),
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b402368450044f331/35e5ebb72fcfadbac1256e83004a29a8/$FI
LE/G0440552.pdf, para.27.

2" Special Rapporteur on the right to education, WiMufioz Villalobos, Economic, Social and CultuRights:
Girls’ right to education (62nd session) Februarg2@6, paras. 82-85 (highlighting the double disration faced
by Dallit girls and its impact on their right to eddion).

% Special Rapporteur on adequate housing as a canpofithe right to an adequate standard of livarg] on the
right to non-discrimination in this context, Milodthotari, Annual Report 2005 (8ICHR session) March 3, 2005,
para. 62 (concerned with the human rights violaiohDalits because they “are prevented from owiang and
are forced to live on the outskirts of villagegeofon barren land,” and “land reforms intendetdnpefit the rural
poor and Dalits have been ineffective due to wegislative provisions, inadequate implementatiow, @ lack of
State commitment”).

29 Special Rapporteur on the right to food, RepoitlofJean Ziegler (69 CHR session), Mission to India, para. 11
(concerned that scheduled castes and tribes “suffist from hunger and malnutrition,” and discrintioa forces
Dalits into bonded labor, prevents them from owramgl, and restricts them from using public faet like
village wells).

30 Special Rapporteur on violence against womemgitses and consequences, Report of Dr. Yakin E@atk
CHR session), Communications to and from Governs@uncerned with attacks on Dalits by upper-caste
persons). Report of Ms. Radhika Coomaraswam{ (3R Session), January 23, 2001, para. 85 (comguddm
reports she received that women from certain castésethnic or religious minorities appear to beskt of being
targeted by the police).

31 Special Rapporteur on torture and other cruelyrimdn or degrading treatment or punishment, RefidiroTheo
van Boven (61 Session), March 30, 2005, pp. 773, 784, 1172 (tieygpon instances of police abuse of Dalits).
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Because one’s caste can be determinative of omelspation, caste discrimination is also referredgto
discrimination on the basis of “work and desceiitié U.N. Sub-Commission on the Promotion and Ptioteof
Human Rights passed a resolution in August 200€imeéng that discrimination based on work and dascis
prohibited under international human rights vn his 2001 report commissioned by that same uéisol, Sub-
Commission expert R.K.W. Goonesekere underscomgdcdste systems are inherently economic and sadiagir
consequences and represent a deeply oppressivefamork and descent-based discriminatfoim 2004, the Sub-
Commission appointed two Rapporteurs to undertakeomprehensive study on discrimination based ark anod
descent.” The Rapporteurs were tasked with: deteéngpithe impact that the practices and policiegafernments,
local authorities, private sector entities, schooddigious institutions and the media have hadd@trimination
based on work and descent; obtaining informatioreristing measures taken by governments, nationalain
rights groups, the U.N. and NGOs to combat discration based on work and descent; and draftingt afse
principles or guidelines setting forth the measuresessary to effectively eliminate discriminattmased on work
and descent. The appointment of the Rapporteursappoved by the U.N. Commission on Human Rightitsat
61% Session in April 2008

V. Article 2: States Parties’ obligation to end cas te-based
discrimination

A. Condemn caste discrimination and undertake to pu rsue by
all appropriate means a policy of eliminating caste
discrimination

Article 2 (1): States Parties condemn racial disgnation and undertake to pursue by all
appropriate means and without delay a policy afiéliating racial discrimination in all its forms

and promoting understanding among all races...

The Government of India has not refrained from cadttimy and supporting discriminatory acts against
Dalits, and has failed to implement measures tooaste discrimination. India has failed to encoarmgegrationist
movements and has not provided for the developmueshiprotection of Dalits, who as a result remairednemely
marginalized social group.

1. Refrain from committing discriminatory acts

Article 2 (1) (a): Each State Party undertakes tmg@&ge in no act or practice of racial
discrimination against persons, groups of personmstitutions and to ensure that all publjc

%2 SeeDiscrimination Based on Work and DesgeBiib-Comm. on Promotion & Protection of Human RigRes.
2000/4, 52d Sess., U.N. Doc. E/CN.4/SUB.2/RES/2002000).

% Prevention of Discrimination and Protection of Igdhous Peoples and Minorities: Working Paper by Mr.
Rajendra Kalidas Wimala Gooneskere on the TopRisérimination Based on Work and Descent, Submitted
Pursuant to Sub-Commission Resolution 2008#b-Comm. on Promotion & Protection of Human Rigb3d
Sess., U.N. Doc. E/CN.4/Sub.2/2001/16 (2001) (eitigy that “Discrimination based on work and desézea
long-standing practice in many societies througliloetworld and affects a large portion of the wiarjgbpulation.
Discrimination based on descent manifests itseBtmotably in caste- (or tribe-) based distinctioftsese
distinctions, determined by birth, result in sesatiplations across the full spectrum of civil, tawél, economic,
political and social rights” and providing numeraxamples of such violations).

* Discrimination Based on Work and DesceSitb-Commission on Promotion & Protection of Humaghs.
Resolution 2004/17, 56th Session, U.N. Doc. E/C8ub/2/2004/L.8 (2004) (reaffirming Resolution 2@bahd
appointing two Special Rapporteurs to prepare faprehensive study on discrimination based on wotk a
descent”) approved byJ.N. Commission on Human Rights,*6%ession (2005).
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authorities and public institutions, national andchl, shall act in conformity with thi
obligation.

India’s failure to ensure that all public authi@st and public institutions do not engage in casteed
discrimination is widespread. The discussion befloguses on two examples that exemplify this faildreatment
of Dalits by the police and discrimination in theyision of disaster relief. Further examples a$ flailure are dealt
with throughout the remainder of the Report.

a. Dalits and law enforcement

In 2004, India’s National Human Rights CommissibiHRC), a statutory government body, characterized
the law enforcement machinery as the greatestteiot# Dalits’ human right$> This problem is not a recent one.
In 1979 India constituted the National Police Cossitin to analyze problems in police performatiddowever,
the report’'s recommendations, which include recormdagons specific to police abuse of Dalits, hailersot been
adopted. Police continue to detain, torture, anrexmoney from Dalits without much fear of punistmh®’
According to the NHRC, custodial torture and kijiof Dalits, rape and sexual assault of Dalit woyrad looting
of Dalit property by the police “are condoned, bbest ignored ..* Dalits who encounter the police are forced to
listen t3% casteist name-calling, unfounded accosation their character, and threats against tteemnily and
friends:

While under-reporting of police treatment (incluglitorture) of Dalits means that the real magniticde
unknown, the national Preventing Torture projedidted by People’s Watch, a Tamil Nadu-based N@xerts
that Dalits suffer disproportionately at the hanéithe police and are at high risk of being sulgddb torture while
in police custody? The Prevention of Atrocities Act, 1989, and thepi®me Court guidelines set out in the.
Basucase (1997} are available legal tools to prevent torture giilledetention or improper interrogation of Dalits.

% NHRC Report, p. 111.

% Human Rights WatctBroken Peoplep. 32.

" Ibid., p. 33.

% NHRC Report, Section VI, p. 130.

¥Vishwanathan, S., “A Tale of TortureFtontline, 2-15 August 2003.
http://www.hinduonnet.com/fline/fl2016/stories/2@33 5002504800.htrfaccessed December 8, 2206);
Vishwanathan, S., “Members of thenotified tribecontinue to bear the brunt of police brutalitifyontline, June
8-21, 2002.

0 preventing Torture: From Public Awareness to S#ateountability (Grant Application Forny). 7 (on file with
CHRGJ).

“1D K Basu v State of West Ben¢B997) 1 SCC 416 The Supreme Court of India laid down a series adejines
in theD K Basucase designed to be preventative measures agaitusetin all cases of arrest and detention until
such time as legislative provisions are made. Thwartrdered that the guidelines are to be stricilpwed in all
cases. The guidelines include: (i) accurate, \asélnld clear identification and designation of pensb making
arrests; (ii) preparation of a memo of arrest doirig the time and date of arrest to be witnessed imember of
the family of the arrestee or a respectable peoétime locality from where the arrest is made amantersigned by
the arrestee; (iii) a right of arrestees to havaexe concerned with their welfare be made awatigeofact of their
arrest; (iv) a right to have the time, place okatrand venue of custody notified by the policenetibe next friend
or relative of the arrestee lives outside the idistir town through the Legal Aid Organisation lire tDistrict and the
police station of the area concerned telegraplyiedgthin a period of 8 to 12 hours after the arrésx a right of
arrestees to be informed of the right to have somé&aformed of his arrest or detention as sooreas put under
arrest or detained; (vi) a requirement to keepcarceof the name of the arrestee and the persommefd of the
arrestee’s detention; (vii) a right of the arrestebe physically examined upon his request, teHay injuries
recorded, and for the “Inspection Memo” to be sajheth by the arrestee and the police officer ¢figahe arrest
and its copy provided to the arrestee; (viii) exzation of the detainee by a trained doctor everjeis during
custody; (ix) a requirement for copies of all doants, including the memo of arrest, refereed thénguidelines to
be sent to the lllaga [District] Magistrate for hécords; (x) a right of access of arrestees &ngér during, though
not throughout, interrogation; (xi) and maintenaota control room in all district and State heaaiters, where
information regarding the arrest and the placeustady of the arrestee shall be communicated byffieer
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Jurists, human rights activists and civil rightsgss, however, claim that a lack of political véllows the problem
of torture and other forms of custodial abuse tatiooe unchecked.

i. Disproportionate targeting of Dalits

Dalits are disproportionately targeted by the pofiar a number of reasons. According to the NHR®@len
a theory of collective punishment, the police vdften subject entire Dalit communities to violemarch and
seizure operations in search of one individa®alit communities may also be perceived by thécpas inherently
criminal *® Dalits and other poor minorities are disproporiaty represented among those detained and torimred
police custody because most cannot afford to péigepbribes®* Dalits are also likely victims of police misconduc
because they are rarely informed of their righisely have access to an attorney, and are notalalfford bail*®
Police officers’ deeply embedded caste bias (mfitess belong to the dominant castésjnd a general lack of
familiarity with legislative protections for Dalitfurther compound the probleth.

State agencies have also colluded with privateradtom dominant castes in committing human rights
violations against Dalit® Through investigations conducted in 1997 in thatesbf Bihar, for example, Human
Rights Watch found that government officials acsdagents of the Ranvir Sena (a private upper-acaitite) and
turned a blind eye to their killings of Dalit5.Soon after a massacre in Laxampur-Bathe villaghadabad
district—in which the Ranvir Sena killed 61 Dalitdaxalites (leftist guerrilla organizations advaegtthe use of
violence to achieve land redistribution) retaliatadkilling nine people suspected to be Ranvir Ssmaporters.
The police responded to the violence by harassialif Billagers who they accused of supporting thexalites>
Rather than capturing Sena members, State sedoiritys reportedly helped train militia memberssome cases,
police accompanied the militias during their atsaok Dalit villages; disguising killings as “encounter®'Upper-
caste militia members, and the police who collugiéh them, have rarely been prosecuted for thénes>

li.  Improper use of security legidation against Dalits

Dalits are particularly vulnerable to arrest undeaconian security laws. For example, in at least t
states, Jharkhand and Andhra Pradesh, the Prenasitiberrorism Act (2002) (POTAY, was widely used against
Dalits, who were targeted for their caste stattiserathan any involvement in criminal or terroastivity.>®

causing the arrest, within 12 hours of effecting @nrest and displayed on a conspicuous noticelbodhe control
room. Failure to comply with the requirements & EhK Basuguidelines renders the police officers concerned
liable for departmental action, and for contemptadrt proceedings. The requirements flow fromdes 21 and
22(1) of the Indian Constitution and thus musttoietyy followed according to the Supreme Couridlb

42 NHRC Report, Section VI, p.116.

“31bid., pp.116-17.

“¢ Human Rights WatctBroken Peoplgp. 127.

“*bid., p.154 see alsdN\HRC section VI.

“Ibid., p.118.

7 bid.

“8 |bid., p.111 from National Campaign on Dalit HunfRights, National Public Hearing, April 18-19, 20(X
Chennai, Vol. | - Summary: Jury’s interim obserga and Recommendations, pp. 309-317

49 Human Rights WatctBroken Peoplep. 43.

*0 |bid., pp. 64-65.

> |bid., p. 43.

%2 |bid., p. 44.

*% |bid.

** The Prevention of Terrorism Act of 2002 (POTA)palked the government “prosecute acts of terrorisgelg
outside the ordinary rules of the regular crimjuoatice system.” Anil Kalhan, Gerald P. Conroy, MarKaushal,
Sam Scott Miller, and Jed S. Rakoff, “Antiterrorigmd Security Laws In India: A Report To The Assditin Of
The Bar Of The City Of New York On A Research Pcojeor The Committee On International Human Rights,
2006, page iv. While India repealed POTA in 2004ngnof the law’s provisions have been preservetuthier
legislation and similar laws remain in place atd¢batral and state levels. Ibid.
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Dalit activists are also accused of being “tertstis‘threats to national security,” and “habitwdfenders,”
and frequently charged under the National Secukiy, 1980, the Indian Explosives Act, 1884, andrewdder
counter insurgency laws such the Terrorist andupisve Activities (Prevention) Act (TADAY Dalit activists are
often subjected to specious prosecutions, falsifibdrges, and physical abuse and torture follovangst’
Further, following bouts of violence in Bihar besvethe Ranvir Sena and Naxalites, Dalits were imeffeventive
detention under India’s Criminal Procedure CodetiBecl07 in excess of the maximum detention pedb@4
hours®® Similarly, following periods of escalated violenbetween upper-caste community members and Dalits i
Tamil Nadu between July 1995 and June 1996, madiy Yrauths were arrested under preventive detentiovs
like the Tamil Nadu Goondas Act and the Nationaiusigy Act, 1980>° Additionally, police also engage in what
are called “encounter deaths,” whereby young asttivwho allegedly support any of the Naxalite afical left
movement organizations are picked up, torturedxtoaet confessions and then killed under the pestenf self
defensé? Though upper-caste community members have also fieked up by the police in this manner, they are
usually not subject to such harsh treatment asutref pressure from influential people belongiagheir casté’

iii. Custodial abuse and torture of Dalits

Dalits, including those arrested for minor offensae often held in custody for long periods ofdjm
occasionally at distant and isolated locationswoida publicity®® where they are frequently deprived of food and
water, subjected to verbal abuse and humiliatiewere beatings, sexual perversities and demeantag@ften the
injuries inflicted can prove fat&f. To cover up custodial deaths, police often cldiat the person was killed trying
to escape or that he or she died of natural c&i§slits who survive the torture often end up peremily disabled
and suffer social ostracism, as well as psycho#dgind emotional traunfa.

Box 1: Police Abuse of Dalits detained in Tamil Nad |

*Ibid., p. 75. A fact-finding team of Indian humdghts advocates and the Indian news media exantiveedse of

POTA in Jharkhand in early 2003. According to thesdciation of the Bar of the City of New York, tlaet-finding

team found that:
In Andhra Pradesh, POTA was not invoked at alhmnfirst year after its enactment, but after that,
approximately 50 cases were initiated, allegediplving between 300 and 400 individuals as of March
2004. In many of these cases, the individuals @thegppear not to have been involved in any criminal
activity at all, but rather have been targeted §irfgr their caste or tribal status alone. In otbases, the
allegations against these Dalit, other lower castd,tribal individuals under POTA appear to bétel
relationship to terrorist or insurgent violence.

Ibid., pp.76-77.

*% Human Rights WatctBroken Peoplep. 153.

> Ibid., pp. 153-154.

8 While the Supreme Court of India has ruled thavpntive detention cannot last for more than 24$dan many

cases it takes 15 to 30 days to get a lawyer. M@reavhile the charges are bailable, arrested ©hétve no

é)groperty or surety for the bail; as a result, treyain in jail for long periods of time. Ibid., p3.

Ibid., p. 96.
2‘; NHRC, section VI, p. 115, citing National CampammDalit Human Rights. Chennai Hearing, op. @6.7-269.
Ibid.

62 \Vishwanathan, “A Tale of TortureProntline.

%3 NHRC Report, Section VI, p. 114.

® Ibid., 114 citing SAKSHI, op. cit., pp. 90-91: Naal Campaign on Dalit Human Rights, Chennai Hegrop.

cit., pp 73-76; Human Rights Watch, op. cit., pp51121.

8 vishwanathan, “A Tale of TortureProntline; “Dalit academic ‘manhandled’ in police custod¥tie Hindy

August 1, 2001, p. 12; “Youth Alleges Custodial flioe,” Financial Times InformatignJune 20, 2005, p. 67,

Sudhakar, P., Residents protest Dalit death, atleggre,” The Hindy June 17, 2003, p. 50; “India: Dalit's death

after police torture allegedThe Hindy September 1, 2000, p. 16; Naqvi, Bobby, “Dalitured by cops for three

days,”Hindustan TimesSeptember 11, 2000, p. 40; “Minor dies, allegeaial abuse in remand hom&do-Asian

News ServigeAugust 24, 2005, p. 39; Viswanathan, , S., “Mermslwd thedenotified tribesontinue to bear the

brunt of police brutality,’Frontline, June 8-21, 2002, p. 63.
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In one notable incident in 2003, several Dalits evarrested on suspicion of murder and were helthe
Thiruthuraippoondi and Thirukkalar police statiansTamil Nadu between May 10 and 16. In a staterbefdre
the Tamil Nadu State Human Rights Commission, theg of Dalits described the abuse they suffereatieahands
of the police. As reported byrontline magazine, the statement included the followingant

The people alleged that they were beaten up andliated. The police used abusive language
against the complainants, called them by theirecasime, beat them with lathis [batons], and
kicked them, they said. When one of them askedvtter, a police officer asked for a bucket of
water, dipped his shoes in it and asked the peicalink it, a statement said. Another victim
complained that when he asked for water, a politeen urinated into his moutff.

iv. Police abuse of Dalit Women

Dalit women are particularly vulnerable to sexussault and rape by the politeAs with sexual abuse of
Dalit women by upper-caste men, the sexual abudgatif women by the police is used as a tool toigualit
communities as a whofé Dalit women have also been arrested and rapedsitody to punish their male relatives
who are hiding from the polic&.Police also routinely sexually abuse Dalit womeriny police raids as a means of
exerting pressure on their male family membersiteesder, give false evidence, retract their comggaor silence
their protests regarding police mistreatm@rnvestigations in Bihar and Tamil Nadu conductgcHuman Rights
Watch also confirmed that women have been beatsstad, and sometimes tortured during violentaeand raid
operations on Dalit village’s.Medical personnel often collude in these cases$ying false certificates that deny
sexual assault or by including statements in thdicaéexamination report that cast doubts on tleglibility of the
victim’s complaint’?

The case of Ms. Lebra is illustrative of this wigesad problem. Ms. Lebra, a mother of three, wassed
of stealing her upper-caste neighbor’s jewelryeitaliation for refusing to give him crops from tand. When she
was called in by the police for questioning, théigeoofficer began molesting her daughter. Whentsled to stop
him, he grabbed Ms. Lebra’s hair, pushed her domia the ground and raped Hér.

v.  Police Extortion and Looting

The routine practice of police extortion and logtis well documented. Police targeting of Dalits comes
about through:

% vishwanathan, “A Tale of TortureProntline. In another notable incident, police officersegidly poured petrol
on a 50-year-old Dalit farmer in Barabanki, UttaadResh, and burnt his private parts after beatimgdontinuously
for three days. Naqvi, “Dalit tortured by cops tbree days, Hindustan TimesBhim Dom, a 12-year-old Dalit boy
from Bhijpur, Bihar who was sent to a remand homeloarges of petty theft, committed suicide aftkxging that
he was regularly beaten and sexually abused bgiaffi “Minor dies, alleges sexual abuse in remamie,”Indo-
Asian News Servicdugust 24, 2005, p. 39.

®” NHRC Report, Section VI, p. 130.

® Human Rights WatclBroken Peoplep. 166.

% Ibid., p. 166.

" NHRC Report, Section VI, p. 116.

"I Human Rights WatctBroken Peoplep. 166.

"2 NHRC Report, Section VI, p. 120.

3 “Rape of Dalit Woman at Police Station,” Case PapBummary Jury’s Interim Observations &
Recommendations, National Public Hearing, April18-2000, Chennai-Tamil Nadu, Vol. 1, p. 177.

" Human Rights WatclBroken Peoplep. 80. The prevalence of extortion is intimatediated to the fact that many
police officers need to pay large bribes to sethee position in the police force. As a result,nyaolice officers
begin their careers in severe debt that they atttorpay off by extorting money from civilians oy Bngaging in
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= lllegal police raids on Dalit villages under theetaxt of looking for suspects in the aftermath a$te
conflicts. Human Rights Watch has documented a eumbsuch instances.

= Specific targeting of Dalit villages that enjoyeélative economic prosperity. This practice has been
documented by Human Rights Watch’'s investigatiorradfis conducted in Gundupatti, Tamil Nadu in
February 1998, where the police engaged in outrigbting, stealing jewelry, clothes, cash and
consumables from the homes of Dalit villagers whipyed relative prosperity due to remittances from
family members who were sent to work abréafihe looting served two purposes: to line the putien’s
pockets; and to teach Dalits that they should trisesto increase their economic status.

= The pretense of conductikgrki-japti (legal attachment of movable property). Such se&do not follow
the legal procedures for seizures, such as themesn of a court order and list of materialbéoseized,
or the requirement that two witnesses be preseingithe seizuré’

Acts of extortion often lead to violence. For exdmpn 2002, in the Jhajjar district in Haryanalig®
allegedly killed five Dalits after failing to extomoney from them. The Dalit boys, from familieaditionally
employed in the skinning of dead cows, apparemfused to pay extortion money for being allowedctmry
animal skins.” In 2003, three constables and a sub-inspectoruickiiow were suspended and charged with
instigating the suicide of a Dalit man. The man notted suicide while being detained by police wherevholding
him with the intention of extorting money from hithin addition to violence, extortion and looting maggin a
cycle of borrowing by Dalits that ultimately leaidsa state of bondage (see Section VIII(E)(1)(b)).

vi. Failureof policeto properly register crimes against Dalits

Police systematically fail to properly registernceis under the Scheduled Castes and Scheduled Tribes

(Prevention of Atrocities) Act, 1989, and the Patiten of Civil Rights Act, 1995. Improper and undegistration

of Dalit cases is both a result of police officarfuctance to entertain complaints by Dalits, @l as their lack of
familiarity with provisions of the relevant legisien 2° For example, according to one study, out of 10%loanly
selected atrocity cases against Dalits in the st#endhra Pradesh from 1999 to 2003, First InfdforaReports
(FIRs¥* were correctly registered in only 18 cases, w28avere not registered at &lin 2002 India reported that

in at least 15 states, between 0 - 2 cases hadrbgistered under the Prevention of Atrocities B@imilarly, the
Government of India reported that in the same ttegrno cases were registered under the ProteaftiGivil Rights

Act in 24 states and union territorfésThe National Commission for Scheduled Castes at@iled Tribes has

outright acts of looting. Ibid., pp. 80-81. Moreoypolice officers often accept bribes from uppaste perpetrators
to ignore their crimes against Dalits. NHRC Rep8egtion VI, 119.

"5 During a police raid on the village of Makarpuriehanabad district, Bihar, in January 1998 th@alrrested
and illegally detained seven young men and theoreed a sum of Rs. 5,500 (US$138) before reledsian. Ibid.,
p. 81. In another incident in Nagwan village, irirRRadistrict, Bihar, two people were threatenedhwiiminal
charges unless they agreed to pay Rs. 900 (US$2HhED

® Ibid., p. 83.

7 Ibid., p. 81.

8 Rahul Chhabra, “Police clueless about culpritsrmbihajjar killings,”The Economic Time©ctober 19, 2002.
"9 “Cops arrested as man dies in custodh& Economic Timeguly 4, 2003.

8 NHRC Report, Section IV, p. 45.

81 FIRs are the initial reports of a crime recordgdHte police.

8 NCDHR Response to the Special Rapporteur’s Quesiice, p. 27 (citing the results of a study coneddy the
Andhra Pradesh-based NGO Sakshi).

8 Annual Report On The Scheduled Castes And Thedsibée Tribes (Prevention Of Atrocities) Act, 1986rH he
Year 2002 (Nineteenth Report) Government Of Inblimistry Of Social Justice And Empowerment, New liep.
4-5. http://socialjustice.nic.in/schedule/ar-poa.pdf

8 Annual Report On The Protection Of Civil RightstAt955 For The Year 2002 (Twenty Second Report)
Government Of India, Ministry Of Social JusticeddBmpowerment, New Delhi, p. 2
http://socialjustice.nic.in/schedule/ar-pcr.pdf
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concluded that “a large number of cases of atexitjo unregistered, mainly because of reluctanciempart of
police officers to register the casé&3The NHRC has confirmed that the lack of registar@ses does not represent
an actual reduction in the practice of “untouchigtil®®

In addition to non-registration of cases, policatimely engage in improper registration of caseaslitD
cases are often generally registered under tharnri@enal Code, instead of the Protection of Ciighi Act, 1955
and the Prevention of Atrocities Act, 1989Vloreover, in a distorted interpretation of thewRrion of Atrocities
Act, police officials require explicit mention obase by caste name for all atrociti®s.

Improper and under-registration of Dalit cases ashlg affects case outcom&Cases are less likely to be
prosecuted and even when pursued, are more likehgdult in acquittal when the police have failedcbllect
evidence. Perpetrators, if convicted, are punishi¢gl a lesser sentence, and/or are likely to beassd on bai
Further, the appropriate relief may not be avadlawhen the proper sections of the law are not Citedore
broadly, these problems have caused a loss of ifaitaw enforcement, which further diminishes themier of
cases registeréd.

b. Discrimination in the provision of disaster relief

According to separate investigations by the Nafi@ampaign on Dalit Human Rights and Human Rights
Watch, India discriminated against Dalits in distition of aid in the wake of two of India’s largesttural disasters
in recent years: the Gujarat earthquake in Jar2@0y and the Indian Ocean tsunami in December 2004.

Following the Gujarat earthquake in January 200hilevthe government allocated equal amounts of
compensation and food supplies to all communiflesgencies did not ensure that the assistance webalit
communities’* Dalit and Muslim populations also did not have #ane access to adequate shelter, electricity,
running water, and other supplies available tougwger-caste population, to whom the governmentgnadided far
superior shelter and basic ameniffeReconstruction projects were also segregated aasig and religion lin€s.

8 NCSCST, Sixth Report, 1999-2000 & 2000-2001, Nesthi) p. xii, cited in NCDHR Response to the Spkcia
Rapporteur’'s Questionnaire, p. 4.
8 NHRC Report, Section IV, p. 25 (referring to thek of registered cases under the Protection df Rights
Act).
8 NCDHR Response to the Special Rapporteur’s Quesiice, p. 4; NHRC Report, Section 1V, p. 45 (jtin
Information gathered from the Senior Research @&ffiblational Commission for Scheduled Castes ahé@ded
Tribes).
8 NHRC Report, Section VI, p. 118.
8 There are numerous points in the processing ofiptaint at which the police can improperly affdw case
outcome. These include not registering the cassspring the complainant to compromise; lodgingef@ounter
charges against victims; refusing to register casegr the Scheduled Castes and Scheduled TribegetiRion of
Atrocities) Act, 1989 or not citing the proper sens of the Act; registering the First InformatiBeport (FIR) but
not arresting the accused; assigning a lower rapkéde officer against the specific stipulationruile 7(1);
delaying the investigation and filing of a charpeet; and the granting of bail in contraventiostringent Act
requirements. NHRC Report, Section VI, p. 117 rfgitNational Campaign on Dalit Human Rights, Chennai
Hearing).
O Ibid., p. 117.
1 bid., p. 117.
2 Ibid., Section IV, p. 25.
% Human Rights WatcghCaste Discrimination: A Global ConcerBarthquake in Gujarat: Caste and its Fault-
Lines September 2001, http://www.hrw.org/reports/20@ibglcaste/caste0801-03.htm#P145 19883, p. 6.
% «Relief and Discrimination after the Gujarat Eayptlake,” Dalit Solidarity Network-UK & Voice of Das
International (VODI) (May 2001).
ZZ Human Rights WatctGaste Discrimination: A Global Concerp. 6.

Ibid.
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Following the tsunami in December 2004, the Nati@@&mpaign on Dalit Human Rights and the Human
Rights Forum for Dalit Liberation-Tamil Nadu repexdtthat during the initial stages of the reliefqass, Dalits
were not provided proper and adequate guidanceownth gain admission to relief camps, were not igiaefair
share of relief aid, and were sometimes abused whey demanded equal treatm&htDalits’ political
voicelessness prevented them from convincing aitigmrof their losses who maintained that only leigbaste
fishing communities were affected by the tsundmi.

1. Refrain from supporting private actors committin g
discriminatory acts and prohibit and bring to an en d
caste-based discrimination by private actors

Article 2 (1) (b): Each State Party undertakes motsponsor, defend or support racigl
discrimination by any persons or organizations.

Article 2 (1) (d): Each State Party shall prohilzihd bring to an end, by all appropriat
means, including legislation as required by circtanses, racial discrimination by any
persons, group or organization.

[¢]

The Committee has clarified the content of the ést&arties’ obligations with respect to privateoest
stating that “to the extent that private institagdanfluence the exercise of rights or the avalitgbdf opportunities,
the State Party must ensure that the result haisenghe purpose nor the effect of creating or grating racial
discrimination.® In its periodic report India cites to sectionstieé Indian Penal Code that make punishable acts
and statements by private actors instigating ompting caste (and other forms of) discriminattthA number of
other legislative efforts to end caste-based disoation also apply to private actors as well aateStactors.
However, in relation to private actors’ treatmehbalits, the State Party hdater alia, failed to:

= ensure the security of Dalits, including throughfatilure to protect Dalits against retaliatoryaaks (see
Section VIII (B)(1)), its failure to properly regées crimes against Dalits (see Section V(A)(1)@)(v
through its collusion with private actors and raktengaging in violence (see Section V(A)(1)(®)()

= address infringements on social, cultural and egopnoights by private actors, including througHhifeg to
deal with violations of the right to work by prieaémployers, including discrimination in hiring awdge
payments (see Section VII(E)(1)(f)); social andmamic boycotts against Dalits (see Section VII(E)
prohibitions on inter-marriage (see Section VIII(®)a)); and infringements on rights to equal
participation in cultural activities (see SectioHI{E)(6));

= ensure the exercise of political rights such asrigbt to vote and stand for election and freeddm o
peaceful assembly and association, by failing tdregs practices such as booth-rigging and booth

" Human Rights WatchAfter the Deluge: India’s Reconstruction Followitig: 2004 TsunamVol. 17, No. 3, May
2005, http://hrw.org/reports/2005/india0505/indi@8%pdf, p. 25.

% NCDHR Response to the Special Rapporteur’s Quesice, p. 17; Human Rights Watdkfter the Deluggep. 2.
Members of the fishing communities prohibited Bafiom staying in common camps, from taking sheiter
community halls or temples, from using the drinkimgter tanks provided by UNICEF, and from acces§iogl
provided by relief organizations or the local cormityyt NCDHR Response to the Special Rapporteur’s
Questionnaire, p. 17. Authorities in parts of AralRradesh and Tamil Nadu provided Dalits with fefief and
support than other victims, and Dalit areas weeddkt to have electricity and water supplies restaluring
rehabilitation efforts. There were also allegatithret officials discriminated against Dalits in f®vision of
financial assistance to the families of the deagd$edia — End Caste Bias in Tsunami Relief,” HurmRights
Watch Press Release, January 14, 2B@p://hrw.org/english/docs/2005/01/14/indial00i®h

% CERD General Comment XXAvrticle 5, para. 5.

10 G|, Fifteenth, Sixteenth, Seventeenth, Eighteeantld Nineteenth Periodic Reports to the Commiitethe
Elimination of Racial Discrimination, CERD/C/IND/1paras. 51-52.
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capturing, denial of access to polls, and intimiatatand violence to discourage participation inaloc
elections (see Section VIII(C));

= end the practice of segregation, including in hegisirrangements and in privately run businesses (se
Sections VI and VIII(F)); and

= eradicate propaganda inciting caste-based disaiinim (see Section VII).

The nexus between political leaders and upper-castenunity members account to some extent for these
failures and for the disincentive to address viofat by private actors. For example, social ancheruc legislation
to further Dalits’ rights adversely affects theeirgsts of the classes and castes to which poligealers either
belong or represent; political leaders are eithadbwners themselves or have close political achlslinks with
land-owners, and those relying on cheap or bonaleat] including child labot™

2. Reform state policies

Article 2 (1) (c): Each State Party shall take effee measures to review governmental,
national and local policies, and to amend, rescimchullify any laws and regulations whig
have the effect of creating or perpetuating radialcrimination wherever it exists.

>

While the 1950 Constitution abolished the pract€éuntouchability” in all its forms, and while spiic
legislation has been adopted to address caste-bdisedmination, the information detailed in thigport
demonstrates that caste-based discrimination by $tad non-State actors persists throughout Indéhthat the
State Party has failed to undertake sufficientdand policy review of the under-implementation af¢b measures.

3. Encourage integrationist movements and other
means of eliminating barriers between castes, and
discourage anything that strengthens caste division

Article 2 (1) (e): Each State Party undertakesoairage, where appropriate, integrationist
multiracial organizations and movements and otheans of eliminating barriers between
races, and to discourage anything which tendsrengthen racial division.

The Government of India has failed to encouragegirttionist movements or eliminate barriers between

castes. To the contrary, the government has tuartdohd eye to segregation in schools (see Sextibh(E)(5)(a)

and VIII(F)(1)(c)), has encouraged segregationanding (see Section VI(A)), including in relief casfollowing
natural disasters (see Section V(A)(1)(b)) and fadled to faithfully implement constitutional anadislative
abolitions of “untouchability” practices. Additioltyg as Dalits increasingly organize to protestititgscriminatory
treatment and claim their democratic rights, theegoment has improperly used security legislatigairst Dalit
activists (see Section V(A)(1)(a)(ii)), consistgnfhiled to protect Dalits against retaliatory eks by upper-caste
groups, including rape of Dalit women (see Sechih(B)) and failed to deal with social and econanfioycotts
against Dalits (see Section VIII(E)), thereby fertidiscouraging integrationist movements.

B. Ensure the development and protection of certain groups
or individuals belonging to them

Article 2 (2): States Parties shall, when the cimgiances so warrant, take, in the socijal,
economic, cultural and other fields, special anchaete measures to ensure the adequate
development and protection of certain racial grougsindividuals belonging to them, for the

191 NHRC Report, Section VI, p. 125.
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purpose of guaranteeing them the full and equabynent of human rights and fundamental
freedoms. These measures shall in no case entaikassequence the maintenance of unequal or
separate rights for different racial groups aftéetobjectives for which they were taken have heen
achieved.

The extreme marginalization and persecution enddmgdDalits in India necessitate efforts by the
government to ensure their development and protectn its periodic report, the Government of Indites to
Article 16 of the Indian Constitution, which empawehe State to make provision for the reservatibposts in
government jobs in favor of any backward class itfens'® Accordingly, under constitutional provisions and
various laws, India grants Dalits a certain nhumbgprivileges, including “reservations” (quotas) éaucation,
government jobs, and government bodféd.ike many of the protective measures describethis report, the
reservation policy has not been successfully implaied for Dalits. Additionally, there has been wgjgieead public
opposition to reservations for Dalits in local gowaent bodies, often leading to violence (see 8edilll(C)(2)),
and in government jobs that are highly coveted beeaf the economic security they are perceiveffasng,'** as
are seats in higher education. Finally, Dalits wbavert to Christianity or Islam risk losing théscheduled caste”
status and the few benefits it affords (see SedtitiiD)(5)(a)).

1. Failure of compensatory discrimination
mechanisms and  discrimination in  public
employment

Caste-based occupational distribution is reinforicedeserved government employmé®itThe National
Human Rights Commission reports that Dalits occopgr 65 percent of the total government postsstafiai
karmacharis(sweeperfsand only 16.7 percent of non-sweeper p&&tRalits are also discriminated against when
being considered for promotions. Recently, the govent has moved to create quotas for promotionsdieeduled
castes and other backward castes. While the Supfeouet upheld the move, it required that governmlent
authorities prove that these groups were poorlyessmted in governmepbsitions, that quotas be capped at 50
percent, and that prosperous lower-caste empldyeescluded from the plaf’

Reservations in higher education continue to be witt a great deal of resistance leading to under-
enforcement® In the country’s 256 universities and about 11,@@lleges funded by the University Grants
Commission (an apex body of the Government of ldialits and tribals comprise only 2 percent & thaching
positions; about 75,000 teaching positions resefwethese communities remain vacafit.

192 Fifteenth, sixteenth, seventeenth, eighteenttnimeteenth periodic reports of the Republic of éndiue on 4
January 1998, 2000, 2002, 2004 and 2006 submiitede document on Jan. 26, 2006, CERD/C/IND/1%.E01
(March 29, 2006).

193 Human Rights WatctBroken Peoplep. 23. India’s policy of reservations is an afétoy the central
government to remedy past injustices related tedaste status. To allow for proportional repres@man certain
state and federal institutions, the constituticserees 22.5 percent of seats in federal governjobst state
legislatures, the lower house of parliament, anecational institutions for scheduled castes aneduled tribes.
Ibid., p. 40. An amendment to the Constitution @sables reservations for scheduled castes andideldribes in
village councils and municipalities, and no lesatlone-third of reserved seats to be allocatedhtedulled caste
and scheduled tribe women. Constitution of Indigtjckes 243D and 243T.

194 sanjoy Majumder, “Indian Court Upholds Caste Qa@tBBC NewsOct. 19, 2006.
http://news.bbc.co.uk/2/hi/south_asia/6067504 (stocaessed December 8, 2006).

1% NHRC Report, Section VII, p. 137.

1% |bid., p. 137.

197 Majumder, “Indian Court Upholds Caste Quotd3B8C News.

1% NHRC Report, Section VII, p. 139

19 bid., p. 139
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2. Proposals to extend reservations to other sector s

In its 2004 report the NHRC recommended that theeganent identify institutions that had not accdpte
reservations—including judiciary and defense foreasd develop measures to ensure that Dalit caredidetd the
opportunity to compete for these positidisin 2002 the Supreme Court had one Dalit out ofu@@es, while the
High Courts had 25 Dalits out of 625 positibfi{see also Section VIII(A)(3)(b)). The National Cmission for
Scheduled Castes and Scheduled Tribes has statethéhprivate sector, which continues to enjoyegoinent
patronage—through concessional land, financing,exuise and sales tax relief—should also be brougter the
purview of the reservation policy?

According to government estimates in 2000, the ypleyment rate for Dalits and tribals was doublet tha
of non-Dalits/tribals. Additionally, public sectdivestment to private owners is estimated to hafte200,000 Dalit
employees jobless. Dalits continue to be signifigarunderrepresented in most professional stratalit D
representation in India’s high industries, expdrtmorts, and electronic industries sectors is dishi In response,
civil society and government actors have suppotiedproposed extension of reservations in the f@igactor.
However, there remains strong opposition to thigopsal, both from private employers and certaiiitipal parties.
Private employers have, for example, criticized gbgernment for failing to provide Dalits adequeafgortunities
in education and instead imposing upon the privggetor the obligation to employ individuals theyene
unqualified**

3. Poor implementation of development programs

The Government of India has also established skpevgrams for the development of Dalfit8 According to
the National Human Rights Commission, however bireeficial impact of these programs has been hixdey:

= inadequate investment of public resources;

= non-utilization or diversion of funds earmarked Ralit development;
= lack of programs specifically targeted to Dalit dlmpment;

= poor preparation of such projects; and

= alack of monitoring of development programs, legdio the failure of many such programs to reaelir th
target groups?®

10 NHRC Report, Section VII, p. 141.

1«president’s No on Chhattisgarh Judgdadian ExpressFebruary 3, 2002.

112 Human Rights WatctBroken Peoplgp. 4 (citing National Commission for Scheduledst®a and Scheduled
Tribes, Highlights of Fourth Report (New Delhi, Goament of India, 1998)).

113 NCDHR Response to the Special Rapporteur’s Quesdice, p. 20.

114 priyanka Bhardwaj, “India debates private sectartgs”,Asia Times OnlingFebruary 7, 2006.
http://www.atimes.com/atimes/South_Asia/HBO7Df0fihfaccessed December 8, 2006).

115 Dalit development programs have included the $p@pmponent Plan for Scheduled Castes (mechanism f
ensuring that states allocate adequate resourdzalitadevelopment), Special Central Assistanc8pecial
Component Plan for Scheduled Castes (supplemeataties’ efforts by providing additional supportxalit
families to enhance their productivity and inconag)d the Special Component Plan by the Centraldtties (plan
in which Central Ministries are to ensure that &&cpnt of their Five Year and Annual Plans goesatdviDalit
development), as well as financial institutions ptoyment generation programs, and welfare progiangeted
toward Dalits. NHRC Report, Section VIII, pp. 162-7

118 bid., pp. 173-74.
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The anti-Dalit bias of personnel in charge of immpdmting these programs has also hindered their
effectiveness!’ Moreover, Dalits rarely participate in the formiida and implementation of development projects.
Many Dallits are also unaware of the existence ofi swograms, further restricting their participatto®

4. Inadequate development and protection of Dalit
women

The obligation to ensure the development and piioteof certain groups or individuals belonginghem
is especially relevant for those individuals withie Dalit community who face multiple forms of disnination.
Dalit women face multiple axes of discriminatiorifwthe National Campaign on Dalit Human Rightseatiisg:

Dalit women are often described as the oppressetieobppressed, the violence and
oppression on them being more complex and maniéeteh compared to Dalit men.
There is [an] inseparable relationship between ecastatus, occupation and
discrimination. The Dalit woman faces triple distsimation because she is an
untouchable, of a poor class and is a woman.

CERD has also noted that forms of racial discriiimahave a “unique and specific impact on womef.For
more on the violence against Dalit women see SestA)(1)(a)(iv) and VIII(B)(2).

a. Lack of gender equity

Dalit women have unequal access to services, emaoy opportunities, and justice mechanisms as
compared to Dalit men. In relation to employmenpanunities, Dalit women are allotted some of thestrmenial
and arduous tasks and experience greater disctionnan the payment of wages than Dalit nf&h.The
employment opportunities of professional Dalit wonmeay also be limited by discriminatory practicesttdeprive
facilities run by Dalit women of a customer or pati bas&” or require accommodation of requests of upperecast
community member¥? In relation to services, Dalit women have lesseasdo education and health facilitiés,
ensuring that their literacy rate, and nutritionl &iealth standards fall far below that of Dalit naew non-Dalit men
and womert?®> The number of Dalit women in decision-making fosi is also very low, and in some central
services, Dalit women are not represented af@Benefits of various development programs for Balituch as
distribution of land and other productive assetgéehassentially gone to Dalit males and have notrévgd the

7 bid., p. 175.

118 bid., pp. 175-76.

19 NCDHR Response to the Special Rapporteur’'s Quesdice, p. 14.

120 CERD General Comment XXVGender-related dimensions of racial discriminatipara. 3.

121 ghah, et alUntouchability in Rural Indiapp. 117-18. For example, in Kerala, Dalit womepart that they are
tasked with breaking the roasted cashew nuts peatluncfactories—a job which over time deforms ataihs their
palms and fingers. Ibid.

122 |bid. In Tamil Nadu, for example, Dalit women repthat the upper-caste families do not send ifgidren to
the community centers that are run by Dalit wonieial.

123 The study also reports that in the village of fialash (Kalahandi, Orissa), a Dalit woman, PraBgmapti, is the
auxiliary nurse-midwife—great achievement for aiDabman. However, after administering medicined an
immunizations to upper-caste women and childrehémnon-Dalit hamlet, her patients bathe and ch#mgje saris
to purify themselves after she leaves. They aslaf@eto come early in the morning so that they megl with her
before their morning bath. If she must come latghe day, they will not accept medicines dire@thm her hand.
Senapti told the survey-takers: “| do my work siete | feel so insulted by this behavior.” Ihig. 128. See also
Section VIII(E)(4).

124 NHRC Report, Section VIII, p. 160.

1 NCDHR Response to the Special Rapporteur’'s Quesdice, p. 15.

126 NHRC Report, Section VIII, p. 161.

30



DRAFT — NOT FOR CITATION OR CIRCULATION

status of Dalit womer?’ Investment in projects targeted to the developnoéridalit women is also far lower as
compared to those for méff.

b. Forced Prostitution —Devadas system

The practice ofdevadasi in which a girl, usually before reaching the amepuberty, is ceremoniously
dedicated or married to a deity or to a templetinoes in several southern states including Andtnadesh and
Karnataka. Literally meaning “female servant of Jodevadasis usually belong to the Dalit communityc®©n
dedicated, the girl is unable to marry, forced &zdme a prostitute for upper-caste community mesybend
eventually auctioned into an urban brothel. The-@depractice continues to legitimize the sexuallemce and
discrimination that have come to characterize iersection between caste and gertfer.

While India has adopted measures to abolish thetipeaand “rehabilitate” devadasis, these effodseh
been largely unsuccessful. Legislative initiatiees poorly implementetf’ The societal perception of devadasis as
women who are sexually available to men makes itendifficult for devadasis to approach the policéhw
complaints of sexual violen¢é&" Moreover, the police themselves have been knovexpioit devadasis®

The Joint Women Programme for the National Commissof Women has found that devadasi
rehabilitation programs neither address the whalge of problems faced by devadasis, nor targepopelation
they were intended to asst&tFurther, devadasis find it difficult to earn adlihood outside the system because the
rehabilitation programs do not provide adequatensed livelihood and skill development, and becafiisancial
assistance is often in the form of a loan whichtrbesrepaid. Most devadasis also lack accessdsidential house,

health care, or educational facilities for theiilaten3*

127 For example, a large number of women engage itraldéional Dalit occupation of manual scavenging.

However, development programs that have been tadgatfamilies to eliminate manual scavenging Heaen

utilized by male family members to change occupatideaving women to continue manual scavengirent@ance

household income. NHRC Report, Section VI, ppl-B2.

128 NHRC Report, Section VIII, p. 162. The Governmehindia has recognized that:
the incidence of poverty amongst SCs [ScheduledeShstill continues to be very high with 36.25 per
cent in rural areas and 38.47 per cent in urbasarghen compared to 27.09 and 23.62 per cent
respectively, in respect of total population in 92®00. This is primarily due to the fact that eg&a
number of SCs who are living below the poverty kme landless with no productive assets, no adoess
sustainable employment and minimum wages. Whilsetligures reflect the picture for the entire SC
population, the women belonging to these groupeseizen more because of the added disadvantage of
being denied equal and minimum wages.

India’s Combined second and third periodic reptwrt€EDAW, October 19, 2005, CEDAW/C/IND/2-3.

129 Human Rights WatctBroken Peoplegp. 150.

130 For example, the Karnataka state government palsdtarnataka Devadasi (Prohibition of Dedicatidn) in

1992, however, not a single case has been booledsagriests despite many complaints and admasitio that

effect. NHRC Report, Section V, p. 61.

181“wWhen a devadasi is raped, it is not considergé.r&he can be had by any man at any time.” Hunigin$R

Watch interview with Jyothi Raj, Rural Educatiordadevelopment Society, Bangalore, July 26, 1998{uman

Rights WatchBroken Peoplep. 152.

132 Jyothi Raj added that the law works to the disathge of women because it criminalizes their astamd not

the actions of their patrons. Police will even gdar as to demand sex as a bribe: “They will tteeao file charges

under the act if the woman says no.” lbid.

133 Only a small number of devadasis have been idedtiér relief and rehabilitation. NHRC Report, Sec V, p.

62.

134 |bid.
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VI. Article 3: Prevent, prohibit and eradicate cast e-based
segregation

Article 3: States Parties particularly condemn r@csegregation and apartheid and undertake to pnéverohibit
and eradicate all practices of this nature in téories under their jurisdiction.

Although there is nale jurepolicy of segregation in India, Dalits are subjexte factosegregation in all
spheres, including housing, the enjoyment of pusdicvices (see Section VIII(F)(1)), and educatieee(Sections
VII(E)(5)(a) and VIII(F)(1)(c))** This widespread segregation has led to a desmmiptif the practice of
“untouchability” and India’s “hidden aparthei&®® However, India’s periodic report fails to providry information
about segregation, instead confining the infornmagwovided under Article 3 to India’s support fdret anti-
apartheid struggle in South Africa and its partitipn in the World Conference against Racism, Racia
Discrimination, Xenophobia and Related Intolera4CAR) held in Durban in 200! Tellingly, India lobbied
furiously against the inclusion of any referenagesdste discrimination, or discrimination on theibaf “work and
descent,” in the final conference documefits.

A. Segregated housing colonies for Dalits

Residential segregation is prevalent across thatoguand is the rule rather than the excepti8mvost
Dalits in rural areas live in segregated colonimsay from the upper-caste residefifsThis segregation is not
limited to rural environments (see Section VIIE)pP)). Government programs for Dalit housing maiimtthe
existing spatial segregatidfi. Basic residential services such as water are gatge by caste, meaning that Dalits
are forbidden from using the water sources anétttainks used by non-Dalit€. The State provides poorer quality
facilities for Dalit colonies and sometimes does pmovide any of the facilities that are provided rton-Dalit
coloniest* for example, medical facilities and the bettemtthed-roof houses exist exclusively in upper-caste
colonies** An extensive survey of 11 Indian states on theglemce of “untouchability” in rural India [hereiiber

% The Special Rapporteur on racism addressed the @fssegregation in his 1999 Annual Report:
In the rural areas especially, the practice of wchability is said to be very much alive and is
reflected in segregated housing, with the Dalitsdd to live at least 1/2 km from the rest of the
villagers, and in the prohibition for them to ube tvells, the shared water source. Segregation
also reportedly exists in the schools, public sEwiand public places (shops, hairdressers and
public transport; in restaurants, dishes used Hit<sre sometimes separated from those used by
the higher castes).
Mr. Glélé-Ahanhanzo, Special Rapporteur on Conteanyd-orms of Racism, Racial Discrimination, Xenopia
and Related Intolerance, submitted pursuant to Gsesiom on Human Rights resolution 1998/26, Jand&ry1999
(55" CHR Session) E/CN.4/1999/15,
http://www.unhchr.ch/Huridocda/Huridoca.nsf/081 1d6b9f6bd58025667300306dea/8a457423c0bd1f728025673c
003460a9?0penDocument#l]Ipara. 99.
1% Human Rights WatclBroken Peoplep. 2.
137 Government of India, Fifteenth, Sixteenth, Seventie, Eighteenth, and Nineteenth Periodic Reportise
Committee on the Elimination of Racial Discrimiratj CERD/C/IND/19, March 29, 2006, paras. 53-56.
138«Anti Racism Summit Ends on Hopeful Note,” HumaigiRs Watch news release, September 10, 2001,
http://hrw.org/english/docs/2001/09/10/global3038.h
139 NCDHR Response to the Special Rapporteur’'s Quesdice, p. 5.
140 According to an activist working with Dalit comnitias in 120 villages in Villapuram district, Tanhladu, all
120 villages have segregated Dalit colonies. HuRights WatchBroken Peoplep. 26.
141 NCDHR Response to the Special Rapporteur’'s Quesdice, p. 5.
142 bid., pp. 5-6.
“*Human Rights WatctBroken Peoplegpp. 26-27.
14 bid., p. 26.
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the Untouchability in Rural Indissurvey] found that Dalits were denied entry infpper-caste homes in more than
50 percent of villages included studiéd.

B. Segregation in relief camps
Dalits are segregated in disaster relief efforee (Section V(A)(1)(b)).

C. Segregation in schools

Dalit children and teachers are segregated fronn teinterparts in schools (see Sections VII(EP)
and VIII(F)(2)(c)).

D. Segregation in public life

Dalits are prohibited from using public servicesl @amtering private businesses (see Section VILI(F))

VII. Article 4. Eradicate propaganda inciting caste -based
discrimination

Article 4: States Parties condemn all propagandal afl organizations which are based on ideas omtfes of
superiority of one race or group of persons of @our or ethnic origin, or which attempt to jugtibr promote
racial hatred and discrimination in any form, anddertake to adopt immediate and positive measugegyded to
eradicate all incitement to, or acts of, such disgnation and, to this end, with due regard to thnciples
embodied in the Universal Declaration of Human RSghnd the rights expressly set forth in articleofthis
Convention...

In its periodic report, India indicates that “[njases have arisen under the...legislations for imgcitacial
disharmony or disseminating ideas of racial supityiy**® The absence of such cases must be questioneghirofi
the existence and activities of tBangh Parivar which serves as the umbrella organization forddimationalist
organizations in India, including the Rashtriya $amsevak Sangh (National Volunteer Corps, RSS)Vikbwa
Hindu Parishad (World Hindu Council, VHP) and thel®’s militant youth wing, the Bajrang Dal. In addit to
being responsible for discriminatory attacks agaibelits*’ these organizations disseminate propaganda taggeti

both Dalits and religious minoritié&® While these organizations bear collective resgmiityi for widespread

145 5hah, et alUntouchability in Rural Indiap. 65 (Table 2.1).

146 GO, Fifteenth, Sixteenth, Seventeenth, Eighteeanid Nineteenth Periodic Reports to the Commiitethe
Elimination of Racial Discrimination, CERD/C/IND/1paras. 58-63.

147 ||lustrative of the discriminatory attacks led #ne VHP, on October 16, 2003, in Jhajjar distfitaryana, five
Dalit youths were lynched by a mob, reportedlyldgdnembers of the VHP in the presence of localggatifficials,
following false rumors that the Dalits had killed@v—an animal regarded as sacred in the Hindgioeli Nearly
a month later five people were arrested, prompditgcklash by villagers who pelted police with sand
blocked off roads for nearly a week. The VHP repdist also forced shops, businesses, and schoolsge in
protest of the arrests. A local leader of the VHiBwidely quoted in stating that he had no regre¢s the incident
and that the life of a cow was worth more than tiidive Dalits. Human Rights Watclyorld Report 2003p. 240,
available athttp://www.hrw.org/wr2k3/pdf/india.pdf.

148 TheSangh Parivarmand the BJP’s Hindutva (Hindu nationalism) ideglbgs also led these groups to conduct a
campaign of hate against Muslim and Christian comitias, which has included the spreading of distratory
propaganda and violent attacks against MuslimsGiwistians. See, e.g., Human Rights Watle, Have No
Orders To Save You: State Participation and Contglio Communal Violence iGujarat, Vol. 14, No. 3(C), April
2002, pp. 39-46. Christian institutions and indiats have, for instance, been singled out andtedider their role
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violence against Muslims and Christians in Indiathese abuses are outside the scope of this Re&pmmterning
the dissemination of anti-Dalit propaganda, D.Brna, a Dalit social worker in Gujarat, told Hunfights Watch
in 2003 that the VHP had circulated pamphlets denog Dalit community members and calling on VHPmiers
to attack Dalits. The VHP has also actively prordot®mmunity enmity between Dalits and MuslitrsThe
political wing of theSangh Parivarthe Bharatiya Janata Party (BJP) led the Govembhwielndia in alliance with
other parties between 1998 and 2&84his close relationship is indicative of both #uiee to condemn groups that
disseminate caste-based propaganda and poterdfalhe requirement under Article 4(c) of the Corti@m that
State Parties shall not allow public authoritiesnstitutions to promote or incite discrimination.

VIIIl. Article 5: Eliminate discrimination in the en  joyment of
Fundamental Rights

Article 5: In compliance with the fundamental obligns laid down in article 2 of this Conventiortatés Parties
undertake to prohibit and to eliminate racial disnmation in all its forms and to guarantee thefigf everyone
without distinction as to race, colour, or nationat ethnic origin, to equality before the law, nola in the
enjoyment of the following rights:

India has failed in its duty to eliminate castecdimination and ensure the full enjoyment of the
fundamental rights and quality before the law ofi®a@yuaranteed by Article 5. This next sectionselly details the
particular rights violations suffered by Dalits. Aggeneral point, it is important to highlight thihé Protection of
Civil Rights Act, 1955, and the Scheduled Castes%cheduled Tribes (Prevention of Atrocities) AQ89 (two of
the most important pieces of legislation for thetection of Dalits) have been rendered increasiiggyfective in
their ability to protect Dalits from fundamentaghis’ violations because of the failure of stateé’egaments to
properly implement the act$? State governments have made no serious effoitiemtify areas where the practice
of “untouchability” is prevalent, have done verld to make public and known the provisions of #leés, and have
failed to periodically survey the acts effectivesies Moreover, the NHRC has concluded that there isiaily no
monitoring of the acts’ implementation at any leV&lPolitical leaders have also played a significasie rin
hindering the implementation of the Prevention tbaities Act'>®

in promoting health, literacy, and economic indefemte among Dalit and tribal community membersested
interest in keeping these communities in a stagcohomic dependency is a motivating factor in-&htiistian
violence and propaganda. Human Rights Watch, Rel&gintolerance and the Rise of Hindu Nationalism,
http://hrw.org/campaigns/sasia/india-religion.hiscriminatory attacks have also been carriecagainst
minority religious communities in the name of figigt religious conversions of Dalits. “Tod-Phod: Ae@o that
Works,” Times of IndiaJuly 2, 2000.

149 Human Rights Watch\e Have No Orders To Save You: State ParticipatimhComplicity in Communal
Violence inGujarat, Vol. 14, No. 3(C), April 2002.

%0 Human Rights Watch, Indi§ompounding Injustice: The government’s failuregdress massacres in Gujarat
2003, p. 58http://hrw.org/reports/2003/india0703/Gujarat-1hht

31 Human Rights Watchye Have No Orders To Save Ypu39.

152 NHRC Report, Section IV, pp. 25, 45.

153 |pidl.

154 |bid.

155 eaders of Hindu nationalists groups have beeagedin a vilification campaign against the usthef
Prevention of Atrocities Act since it was first pad. For example, members of both the BharatiyatddParty
(BJP) and the Shiv Sena have called for the regfdhlk act, the former on the ground that it waadesed as a
political tool, the latter as part of an electidrategy in 1995 in Maharashastra. In Mulayam Sivighav, the head
of the Samajwadi Party and the current Chief Meristf Uttar Pradesh, spoke out against the udeeof\tt and
accused then then-Chief Minister of Uttar Praddstasteism in enforcing the act. These actions laadieect effect
on the registration of cases—through state goventsneithdrawing already registered cases, as theS&na did
with over 1,100 cases in Maharashastra in 1995aanddirect effect by sending a clear messaged@blice that
cases are not to be registered and that the Aditi®d be taken seriously. NHRC Report, Sectionpygl,113-114.
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A. Duty to ensure the right to equal treatment of D  alits before
organs administering justice

| Article 5 (a): Right to equal treatment before ongaadministering justice |

Dalits are frequently the victims of discriminatangatment in the administration of justice. Poosers
and judges fail to vigorously and faithfully purstc@mplaints brought by Dalits, which is evidencegdlie high rate
of acquittals in such cases. Dalit women suffetipalarly as a result of the deficient administatof justice—rape
cases are not prosecuted in good faith and Dalinevo suffer both caste and gender discriminatiorthim
courtrooms. Moreover, the number of Dalits appalrttejudicial office remains low. Instances of “anthability”
and discrimination against Dalit judges by thein+i2alit peers have also been reported.

1. Police

The failure of police to register or properly regiscrimes against Dalits (see Section V(A)(1)@®)(s a
key way in which Dalits’ right to equal treatmermfbre organs administering justice is compromideti@outset.

2. Prosecutors

a. Poor quality of prosecution under the Protection ofCivil Rights Act and
the Prevention of Atrocities Act

One of the principal ways in which the right of D&ato equal treatment before organs administgtistice
is being denied is through the poor quality of pmgions under the Protection of Civil Rights AntdaPrevention
of Atrocities Act. The government of India has litseoted this failure in its 2001-2002 Annual Repon the
Prevention of Atrocities Act, which states tha2id02, only 2.31 percent of cases brought undePtiegention of
Atrocities Acts had resulted in convictiol§.The low rate of convictions, compared againsthigh number of
atrocities reported against Dalits, speaks to #stecbias of prosecutors, as well as other orghjostice, including
the judiciary.

b. Failure to prosecute rape cases of Dalit women

Dalit women, occupying the bottom of both the castd gender hierarchies, are both uniquely sudaepti
to violence and particularly vulnerable to the imlements of their right to equal treatment beforgans
administering justice. Cases documented by theoNaltiCommission for Women, Human Rights Watch, llacel
national women’s rights organizations, and the gregerwhelmingly demonstrate a systemic patteimptinity in
attacks on Dalit womeh’ Dalit women are more likely to suffer violence agsbecially sexual violence, and are
least likely to get redress in the courts. They Br@ sense, doubly victimized - first at the raod their attackers,
and then at the hands of judicial system that failsffer them protection and redress.

A Dalit woman who is a survivor of rape will facigsificant obstacles in bringing her case to therdton
of the police, and, in turn, the courts. She wlely face ostracism from her community and famépd she will
have difficulty gaining access to the justice syst® Further, even if a woman is able to surmount fadise
obstacles and convince the police to lodge aralritmplaint called the First Information Repohe swill face new
roadblocks at every step of the way. A Dalit womanlikely to be confronted with any of the follovgn

%6 Annual Report on the Prevention of Atrocities Amtthe years 2001-2002, p. I2.
> Human Rights WatclBroken Peoplep. 166.
%8 |bid., p. 17.
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impediments to the successful prosecution of hee:cansympathetic doctdf8 and police officers, difficulty in
finding witnesses who are willing to risk their owafety by testifying, police officers and prosecatwho are
bribed or pressured by the (usually more powedtthckers, as well as having her case misfiled umdee lenient
sections of the Indian Penal Code or not being kimeously filed under the Prevention of Atrocitiést.'*® The
combined effect of these hurdles is such that, &Jeer case is properly investigated, a Dalit wormall likely find
that her attackers have been granted impdfiity.

In fact, as statistics from the National Crime &es Bureau demonstrate, conviction in rape casesti
only extremely rare, but becoming rarer - out & tbtal rape cases in which trials were completstavéen 1990-
1993, in 1990 41.5 percent ended in conviction;fitpere dropped to 34.2 percent in 1991 and to 3&&ent in
19932 The failings of the prosecutorial arm are furtleeident in the disproportionately large backlogrape
cases (on average, 80 percent of rape cases rehmending for trial in 1994% and the comparatively low levels
of conviction for the crime of rape as comparedhésss serious crimes of burglary and th&ft.

Certain states have provided some compensationatih @pe victims. As per the 2002-2003 Annual
Report on the Prevention of Atrocities act, durthg year 2002-2003, the state government of Madihgalesh
incurred an expenditure of Rs. 28.5 lakhs [US$63,80r providing relief to rape victim&, while the state of
Maharashtra provided financial assistance in thewarinof Rs. 19.68 lakhs [US$44,061j.

It should be noted that the prosecutorial fail@réntvestigate, file and pursue cases involving ragainst
Dalit women has an injurious effect not just onithdividual woman harmed in each instance of sexitd¢nce but
more broadly, on women and Dalit communities inegah- prosecutorial failures empower potentialppémators
by signaling that crimes against Dalit women wi# bewarded with impunity and also further disempwmwe
marginalized communities by eroding their trusttie judiciary. Finally, prosecutorial failures ihet context of
cases involving rape against Dalit women encourtige use of rape as a tool to punish and silencet Dal
communities-®’

3. Courts
a. Caste and Gender Discrimination by Judges

The prevalence of caste and gender bias amongdrddges is another factor which imperils the tigh
Dalits to equal treatment before organs adminisgejustice under Article 5 of ICERD. Such bias hesulted in
improperly conducted trials, including acquittdisit blatantly ignore evidence and witness testimamy entrench
the system of impunity that greets perpetratorgalénce against Dalits.

Box 2: The Bhanwari Devi Case

The case of Bhanwari Devi illustrates the roleadte and gender bias in India’s justice systemra&syoots worke
or sathinwith the Rajasthan Government’'s Women’s DevelogrReagramme (WDP), Bhanwari reported the child
marriage of a one-year-old girl. On September 282] in retaliation, members of the child's famigng rape

%9bid., p. 170 (citing Rupande Panala, “When a Rfoman Gets Raped¥anushi(New Delhi) September -

October 1990, p. 36).
%0 bid., p. 172.
%1 bid., p. 170.
®3bid., pp. 170-171 (citing National Crime Recordsr&u (Ministry of Home Affairs)Crime in India 1994as
quoted in Sakshi, “Gender and Judges: A JudiciaitiRd View” (New Delhi, 1996), p. 9).
%3 bid., p. 171 (citing National Crime Records BuréMinistry of Home Affairs)Crime in India 1994as quoted
ilrg4Sakshi, “Gender and Judges: A Judicial Pointiefv” (New Delhi, 1996), p. 9).
Ibid.
185 Annual Report on the Atrocities Act for the ye@02-2003, p. 37.
1% bid., p. 43.
%7 Human Rights WatclBroken Peoplep. 175.

36



DRAFT — NOT FOR CITATION OR CIRCULATION

Bhanwari in front of her husband. These individwaése acquitted, with the judge stating that sifape is usually|
committed by teenagers, and since the accused idieraged and therefore respectable, they coutdhawve
committed the crime. An upper-caste man could reehdefiled himself by raping a lower-caste wom&hThe
individuals also received significant political gapt from the local BJ®? In early 1996, an appeal of the acquitfal
was filed in the High Court, but as of November @004 years after the rape, the verdict rem&ha survey
conducted by Delhi-based NGO Sakshi found thatd&¢gnt of judges believe that “women themselvegparty
responsible for the violence they fa¢é&'Gender discrimination is also evident at the Suer€ourt level’?

b. Lack of Dalit Judges

Dalits’ right to equal treatment before the coustdurther imperiled on account of the fact thatli3a
themselves are poorly represented in the judici&tatistics presented in the Fourth Report of tregiddal
Commission for Scheduled Castes and SchedulessThdibehe years 1996-97 reveal the magnitude optbblem.
For example, while Dalits comprise roughly 16 petag the population, in 1982, only four out of tB25 judges in
all High Courts in India were Dalits (i.e. 1.23 pent of the judiciary). By 1993, the situation wasdy marginally
better, with 13 out of 547 judges at the all Inieieel being Dalits (i.e. 2.38 percenfy.In 2002, the Supreme Court
had one Dalit out of 26 judges, while the High Gsurad 25 Dalits out of 625 positioH8 Also illustrative of the
lack of Dalit and lower caste representation in jdiciary is the fact that Brahmins, who comprjast 5 to 9
percent of India's 1 billion people, fill 78 pertef India's judicial posts’®

Caste and gender discrimination do not cease on€ald is appointed to a judicial position, as
discriminatory attitudes prevail among judges thelwes. The depth of anti-Dalit sentiment in theigiaty is
particularly well illustrated by an incident thaiok place in July 1998 in the state of Uttar Pradegere, as the
Times of Indiareports, an Allahabad High Court Judge had hisntdea “purified with Ganggal” (water from the
River Ganges) because it had earlier been occiyyiedDalit judge-"®

188 1bid., p. 176 (citing “In Brief: Recent Rape Caggs 20).

%9 bid., p. 176 (citing K. S. Tomar, “Atrocities At Rajasthan women on the rise: RepdFhe Hindustan
Times May 28, 1998).

170 Kavita Srivastaya, a women’s rights activist wias been at the forefront of the campaign to géicgigor
Bhanwari Devi recently underscored the effectsidfgial discrimination in this case: “It's the 1§ear of that
appeal and not a single hearing has taken plac&\eetwice appealed for an early hearing but bathewejected.”
Saira Kurup, “Four Women India Forgofimes of IndiaNovember 20, 2006.

"1 Cited in R.D. Sharma, “Crime against WomeRie Hindy May 15, 2001,
http://www.sarid.net/religious-dimension/gender-aatigion/04-30-crime-agaist-women.hif@ccessed December
8, 2006).

172 A 1996 case involving the rape of a three-yeargiiby her father provides a telling example offbthe
tendency to blame women for the actions of menthedreedom with which judges express overtly disitratory
sentiment in their opinions. Bhri Satish Mehra v. Delhi Administration and Aresttthe Supreme Court found
that there was insufficient evidence to proceetliad, remarking on the “seemingly incredulous mataf the
accusations against a father that molested higtifald”, and accusing the mother of leveling éateccusations as
revenge for an unhappy marriage. The Supreme @atiner ignored the probative value of the mothéssimony
about the fact that the father was an alcoholic@ode to inflicting severe physical violence om, lieding instead
that the testimony was proof of the mother’s “vefojeattitude. Human Rights WatcBroken Peoplep. 177,
citing the Supreme Court of India, Criminal App&ldurisdiction, Criminal Appeal NO. 1385 of 19956.

13 NCDHR Response to the Special Rapporteur’'s Quesdice, p. 27 (citing statistics from The National
Commission on Scheduled Castes and Scheduled Fribmsth Report (2001-2002), p. 129).

17 «president’'s No on Chhattisgarh Judgdadian ExpressFebruary 3, 2002.

75 Gospel for Asia, “Facts about Dallits,” undatetp://www.gfa.org/gfa/dalit-factéaccessed December 8, 2006).
176 Human Rights WatctBroken Peoplep. 24 (citing “LS Concerned at “purifying” act {C judge,”Times of
India (Bombay), July 23, 1998). The resignation of SlasNiaggar, the first female Dalit judicial officir
Rajasthan is also illustrative of the pervasiverdssaste and gender discrimination among the jadic Sushila
Naggar reported sexual harassment from a collesiguly after starting at her job, and was finddisced to resign
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c. Large number of cases involving offenses and atrdas against Dalits
still pending before the courts

The failures of implementing Article 5 of ICERD Witrespect to caste are further evinced by the
disproportionately large numbers of pending caseslving offenses and atrocities against Dalithe BSixth and
Seventh Reports of the National Commission for Sualeel Castes and Scheduled Tribes reveal, respictihat
less than a sixth of such cases that reachedstagk in 1999-2000 were actually adjudicated, &ad only 11
percent of the cases were disposed of during 20022’ The large number of cases concerning Dalits dhat
still pending before the courts suggests non-canpk with the Convention; the Committee has madm phat
“guarantee[ing] the victim a court judgment withdnreasonable period” is something that “Statesigzasghould
ensure [in their] system of justic&’®

d. High rate of acquittals

The failures of implementing Article 5 of ICERD Witrespect to caste are also evinced by the
disproportionately high rate of acquittals in caseslving offences and atrocities against Daliftke Third and
Sixth Reports of the National Commission for SchediCastes and Scheduled Tribes reveal, respegtivelt in
1996, the conviction rate in these cases was 1epgf® while the acquittal rate was 85 percent, and ithd999-
2000 and 2000-2001, as much as 89 percent of caseked in acquittal®’ The Commission additionally found
that only 11 percent of cases were disposed ohdutie year. Of those, 51 percent resulted in @iovis. The
small percentage of cases that actually reachettitiestage is a cause for concéthAdditionally, the acquittal
rates were still alarming in the states of Assamja@t, Kerala, Maharashtra, Orissa, Rajasthararéhthal,
Karnataka and Haryana, where acquittal rates wetdgh as 97 percetft? According to the Government's 2001-
2002 Annual Report on the Prevention of Atrocitiest only 2.3 percent of overall cases brought uniter
Prevention of Atrocities Acts resulted in convieisoin 2002%° Recent statistics released by the Home Ministry in
December 2006 reveal that the pattern of acquitafginues: of the 833 cases registered under thénAhe state
of Maharashtra in 2005, only 6.3 percent endedinviction. In 2004, 689 cases were registered énstilate, with
only 4.8 percent ending in convictions. In Gujamatthe 1,301 cases registered in 2005, the cdowicate was a
poor 3.8 percent. The state of Uttar Pradesh famdter: of the 4,369 cases registered last yearlynbalf the
offenders were convicted?

B. Ensure Dalits’ right to security of person and p rotection by
the State against violence or bodily harm, whether inflicted

from the services in 2001, after her seniors comtihthe harassment by leveling baseless chargestbar.
“Woman Judicial Officer Quits,The Statesmafindia), May 1, 2001.

" NCDHR Response to the Special Rapporteur’'s Quesdice, p. 25 (citing statistics from The National
Commission on Scheduled Castes and Scheduled Fritigth Report (1999-2000 & 2000-2001) and Seventh
Report (2001-2002), p. 128).

178 CERD General Comment XXXIGeneral Recommendation XXXI on the prevention@éfaiscrimination in
the administration and functioning of the crimiastice systeppara. 19.

179 NCDHR Response to the Special Rapporteur’'s Quesdice, p. 26 (citing the National Commission on
Scheduled Castes and Scheduled Tribes — Third R4j996, New Delhi, pp. 211-13).

180 |bid., p. 26 (citing Dallits and the Law by Girislgrawal and Colin Gonsalves, Human Rights Law Nekyo
2005, New Delhi, p. 13).

181 |bid., p. 26 (citing the National Commission orh8duled Castes and Scheduled Tribes - Seventh Repon.-
2002), p. 128).

182 pjgl,

18 Annual Report on the Prevention of Atrocities Amtthe years 2001-2002, p. 12.

184 «Dalits safer in UP, says Govt Repor§NN-IBN Live Posted December 12, 20086,
http://www.ibnlive.com/news/up-handles-atrocitias-aalits-better/28242-3.htnfhccessed December 29, 2006).
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by government officials or by any individual group or
institution

Article 5 (b): The right to security of person apibtection by the State against violence or bodily
harm, whether inflicted by government officialsbgrany individual group or institution.

India’s obligation to ensure a person’s right tawsey and to protect against violence or bodilyrha
applies to State and non-State actors. The nahdeedtent of abuse against Dalits by the police e set out
above in Section V(A)(1)(a). This section focusesmdespread violence against Dalits, includinguséxiolence
against Dalit women, and the failure of Indian goweent to protect Dalits and ensure their secwrfityerson.

1. Widespread violence against Dalits

For Dalits, the right to personal security has bserously undermined because of rampant attacts an
violence committed against théfii.Media, NGO and government reports reveal thaptiiee have systematically
failed to protect Dalit homes and Dalit individudtem acts of looting, arson, sexual assault, tertand other
inhumane acts such as stripping and parading Balihen and forcing Dalits to drink urine and eatefg€® For
example, the government’'s Annual Report on the éhen of Atrocities Act found that in 30,022 casesre
registered against Scheduled Castes and Schedrilesh Tinder the Act in 2001 and 27,894 were regidtender
20027 As staggering as these statistics are, they represly a fraction of the violence committed agaiDalits.
A number of factors, including lack of police coogion, fear of reprisals, and difficulty in gaigiraccess to the
judiciary contribute to a reluctance or inability the part of Dalits to report crimes against tH&hSystematic non-
registration or improper registration of atrociti@iso accounts for under-reporting (see Section){(fa)(vi)).
Much like cases of police abuse against Dalitsack# by private actors often take the form of aoile
punishment, whereby entire communities or villages punished for the perceived transgressions dividuals
who seek to alter village customs or demand thigits % Retaliatory attacks for such challenges are sé® (Box
4).

Box 3: Offenses under the Scheduled Castes and Sdhked Tribes (Prevention of Atrocities) Act, 1989

This violence or bodily harm against Dalits takesngn forms. The offenses made punishable by theeRtion of
Atrocities Act provide a glimpse into the typesrefaliatory or customarily degrading treatment Baleceive. The
offenses include:

« Forcing members of a scheduled caste or schedilbedtd drink or eat any inedible or obnoxious sabse;

« Dumping excreta, waste matter, carcasses or aey obmoxious substance in their premises or neigiuoal;

« Forcibly removing their clothes and parading theakead or with painted face or body;

¢ Interfering with their rights to land;

185 According to the National Human Rights Commissioeports in the press about atrocities againstqres
belonging to these groups and the frequency witiclvtihey occur is a cause for disquiet.” NHRC Répwrvii.

18 Arya, Alka, “Rights-India: Prosperity for Lower €& Sharpens AnimositylPS-Inter Press Servicé9
September 2005 [p. 1]; “Caste Hindus, Dalits ciasHassan District, The Hindy October 13, 2005, p. 8; “Inquiry
ordered into molestation before copfie Statesmam®ecember 20, 2004, p. 18; Sainath, G., “Sarpaacaded
half-naked for confining ex-employeelhe Hindy July 7, 2004, p. 43; “Contractor tortures Dalityfs in
medieval age re-run;The Statesmaidune 26, 2003, p. 10; “Report on fact finding l§NBmembers, Shirish
Athawale, B. Sachin and Shinde into attack on C&tlidents by ABVP and VSVP at Aurangabad on Fepraar
2003,” svww.ambedkar.org April 3, 2003, p. 41; “Dalit academic...,” Vishwahan, S., “A Tale of Torture,”
Frontline, August 2-15, 2003, p. 61; Vishwanathan, S., “Merslug thedenotified tribesontinue to bear the brunt
of police brutality,”Frontline, June 8-21, 2002, p. 63.

187 Annual Report on the Prevention of Atrocities Amtthe year 2001-2002, pp. 9-10.

18 Human Rights WatclBroken Peoplep. 41.

189 bid., p. 29.
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e Compelling a member of a scheduled caste or schédribe into forms of forced or bonded labor;

e Corrupting or fouling the water of any spring, resér or any other source ordinarily used by schedicasteg
or scheduled tribes;

« Denying right of passage to a place of public resor

« Using a position of dominance to exploit a schediaiaste or scheduled tribe woman sexulfly.

Despite these offenses being criminalized underRfeention of Atrocities Act, the systematic non-
implementation of these provisions by the poliae(Sections V(A)(1)(a) and V(A)(1)(a)(vi)) resultsa continued
pattern of violence, as is borne out in media respdfor example, a survey of Indian media duringjxamonth
period in 2006 illustrates the extent and brutadityiolent crimes against Dalits:

= “Dalit leader abused for daring to sit on a chiir”
= “Dalit worker beaten on suspicion of theff*

= “Dalit lynched while gathering grain®

= “Dalit beaten for entering temp*

= “UP Dalit girl resists rape, loses arm as a restiit”
= “Dalit tries to fetch water beaten to deatf”

The need for India to address violence and bodilyrhby private actors has also been documentetleby t
U.N. special procedures. On June 8, 2004, the &lpRejpporteur on racism, jointly with the SpecialpRorteur on
violence against women, sent a letter of allegatiioindia concerning a group of 200 people whocigd a Dalit
settlement in Kalapatti village, Coimbatore digtrifamil Nadu, on May 16, 20047 According to the Special
Rapporteur on racism’s 2005 Annual Report:

The Dalits’ homes were reported to have been athdly upper-caste villagers using
swords and other weapons. Allegedly, inter ali@ytpushed the Dalits to the ground,
stomped on them, used degrading caste names totoefbem, sexually assaulted the
women and attempted to pull off their saris. Otacific incidents mentioned were that
an 8-month-old baby was thrown against a wall, &&&r-old man was attacked, and a
middle-aged woman was hit on the head as she atdnp protect her son. Close to 100
houses were said to have been burnt, money andsjeweee stolen, and cattle owned by
the Dalits were reported to have been killed. talid4 Dalits were allegedly admitted to
the Coimbatore Medical College Hospital. Many Balire said to have tried to escape
but were prevented from leaving the settlementrd-é&ave been expressed for their
security%®

10 The Scheduled Castes And The Scheduled Tribeseftien Of Atrocities) Act, 1989, Section 3.

1¥1«Dalit leader abused for daring to sit on a clidindo-Asian News Servicduly 10, 2006.

192«palit worker beaten on suspicion of thefiido-Asian News Servicdune 23, 2006, Friday.

193«Dalit Lynched While Gathering Grain|hdian ExpressApril 25, 2006.

194 «Dalit beaten for entering templejfido-Asian News ServicEebruary 22, 2006.

195«yp Dalit girl resists rape, loses arm as a re’stlindustan TimesFebruary 13, 2006.

1% «Dalit tries to fetch water, beaten to deatimtlo-Asian News ServicEebruary 4, 2006.

197 Special Rapporteur on Contemporary forms of raciswial discrimination, xenophobia and relatedlerance,
Annual Reports to the Commission on Human Rigta85261st session) CHR, E/CN.4/2005/18/Add.1, Surgma
of cases transmitted to Governments and repliesved, para. 17.

19 Report by the Special Rapporteur on contemporayg of racism, racial discrimination, xenophohia a
related intolerance, Mr. Doudou Diéne, AddendummBary of cases transmitted to Governments andeepli
received, February 23, 2005 {6%ession) E/CN.4/2005/18/Add.1, para. 17,
http://daccessdds.un.org/doc/UNDOC/GEN/G05/111/DEM0511172.pdf?OpenElemeo reply to his
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Box 4: Examples of retaliatory attacks against Dals

When a Dalit man from the Dholapur district of Rdfean, refused to sdidis (hand-rolled cigarettes) on credit o
the nephew of an upper-caste village chief, theetqopste family retaliated by forcibly piercing Imigstril, drawing
a string through his nose, parading him aroundilfegge, and tying him to a cattle pdst.

When Dalit agrarian labor activist Bant Singh, whakughter was gang-raped in 2002, defied landldindsats
and local upper-caste leaders in seeking prosecuatgainst those who gang-raped his daughter, thaiolias
retaliated by violently attacking him, beating hso badly that both his arms and one of his legs tbhade
amputated; the remaining leg was permanent disaffled

When Dalits from Amachiyarpatti village in Tamil Niaresisted ThevarS® demand that they use coconut shell$ at
tea stalls to prevent them from drinking out of tha tumblers used by caste Hindus, Thevars ridllay torching
and burning Dalit houses in their villagg.

When Dalits from the Dalit colony of Veludavur @tie in Villapuram district, Tamil Nadu, demandeslittiight to
participate in a government auction of common priogein Veludavur, members of seven neighborirgjecalindu
villages attacked their colony, destroying 400 hattacking women, children, and the elderly, aisglelcing 700
Dalit families®*®

When a 16 year old Dalit rape survivor from Sahalavaillage in Madhya Pradesh, refused to withdrae

complaint she had filed against her attacker, taiag¢ed by pouring kerosene on her and settinghdire 2%*

—

When a Dalit argued with an upper-caste farmer athKpally village in Andhra Pradesh, the uppereagtagers
attacked 80 Dalit families in retaliation. When geme Dalit man then went to the police to repuetihcident, a
social boycott was imposed on all of the Dalitarfr&othapally; they were thrown out of their villaged denied
every opportunity to earn their livelihod%.

2. Violence against Dalit women

The nature and extent of police abuse of Dalit woimgs been dealt with above in Section V(A)(1)@)(i
Dalit women are also especially vulnerable to vicke by private actors who commit violent offenseighw
impunity. As the majority of landless laborers, iDakomen come into greater contact with landlordsl a
enforcement agencies than upper-caste women, irgdem more susceptible to abd¥eLandlords use sexual
abuse and other forms of violence and humiliatigairest Dalit women as tools to inflict “lessons’dacrush dissent

communication had been received from the Governioieimdia at the time this report was finalized eT®pecial
Rapporteur stated that he intended to follow ugh@scase, and if no response was received frorsthernment,
he would no longer treat the case as a mere dlvagatit would include it in his next general report

199 Human Rights WatclBroken Peoplep. 24.

200«Bant Singh can still sing!” Forum for Democratittiatives. The attack on Bant Singh took placdamuary
2006.

201 Thevars are a marginally higher-caste non-Dalitmuinity.

292 Human Rights WatcHBroken Peoplep. 85 (citing “Clashes in TN result of caste disgies: Report, The
StatesmariDelhi), July 2, 1997).

203 |pid., p. 112.

204«Dalit girl burnt to death by man accused of rapégvember 24, 2006,
http://www.dalitnetwork.org/go?/dfn/news/2006/1(Eccessed December 8, 2006).

25 Tejeshwi Pratima, “Dalits Thrown Out of Their \&iie For Raising Their Voice Against Discriminatioyne
29, 2006,
http://www.ndtv.com/template/template.asp?categigtional&template=dalitatrocities&slug=Dalits+boyter +f
or+raising+voice&id=89587&callid={accessed December 8, 2006). The incident toaeptaJune 2006.

2% Human Rights WatctBroken Peoplep. 166.
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and labor movements within Dalit communitf@§For example, upper-caste groups will engage insmages of
Dalit women or in retaliation against Dalits whoriva for political empowerment or violate customary
injunctions®® In their attacks on Dalit communities, Ranvir Senambers committed acts of sexual violence
against Dalit women. Human Rights Watch has doctiesea massacre of Dalits committed in Laxmanpuh8&at
Bihar (see Section V(A)(1)(a)(i)), in which womeme raped and mutilated before being kiff€tccording to the
Tamil Nadu Women’s Forum, Dalit women are butcheraged and killed during caste riéts.

Dalit women also comprise the majority of victinfsgang rapes in Indi&! Human Rights Watch reported
that on April 5, 2003, for example, four upper-easten abducted a fourteen-year-old Dalit girl frieen home just
outside Jaipur, Rajasthan, and gang-raped her avmeriod of three days. Upon her return to hemagédl the
village’s upper-caste community threatened to reerioer family if they reported the incident.Dalit women are
also singled out for other indignities, like beipgraded naked, even for petty dispdtéshese indignities have
symbolic significance. For example, Human RightstéNaeported that on November 3, 2003, a Dalit worima
Kishanganj, Bihar was paraded half-naked by a gafypeople who wanted to teach a lesson to herlyaioi not
relinquishing their claim to a piece of lafid.

Vulnerability to sexual violence also results fr@alit women’s lower economic and social statusdileg
many Dalit women to turn to prostitution for theirrvival?*® Other forms of abuse result from superstitiousels|
according to which Dalit women may be branded ashes and blamed for certain mishaps in the comtyuni
Aside from the humiliation of being branded asnat¢h,” Dalit women are also punished for thesehajss, for
example by being made to eat feces and drink ubyédyaving their teeth pulled out, by having chiipper put in
their eyes, and by being beaten severely enourgstdt in deati™®

Both the root causes of this abuse and the reguftotial, physical and mental trauma Dalit women
suffe*’ highlights the particular vulnerability of Dalit omen which merits special protection by the State.
However, rather than ensuring Dalit women’s develept and protection, India has failed to punishpetators
and in some instances, has even directly partipint abusive acfs® Cases documented by India’s National
Commission for Women, by local and national nonegamental women'’s rights organizations, and bypttess,
reveal a pattern of impunity for attacks on Dalibmen?® However, due to uninterest, ignorance of proper
procedure or their own caste biases, the police ffailed to register or properly investigate maages of attacks
against womeA® In all cases of attacks on women documented by afuRights Watch, the accused state and
private actors escaped punishment; in most cattaskawere neither investigated nor prosecéfed.

27 |pid.
208 NHRC Report, Section VIII, p. 161.
%9 Human Rights WatctBroken Peoplep. 166.
210 |pid., p. 113 (Citing Human Rights Watch interviesith Burnad Fatima, Tamil Nadu Women’s Forum, Masjr
February 14, 1998).
“bid., p. 167.
212 Human Rights Watch\orld Report 2003p. 240.
23 NHRC Report, Section VIII, p. 161.
2 Human Rights Watchyorld Report 2003p. 240.
25 NHRC Report, Section VIII, p. 161.
The National Human Rights Commission has repofiatiDalit women are forced to turn to prostitutinriimes of
extreme hardship, such as natural calamities,derdor the family to survive. Moreover, in cert@iommunities,
prostitution is an integral part of social survif@l Dalit women.
ij NCDHR Response to the Special Rapporteur’s Quesice, p. 15.
Ibid.
218 pid.
219 Human Rights WatclBroken Peoplep. 166.
220 bid., p. 115.
221 |pbid., p. 166.
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Box 5: Impunity and obstacles to prosecution of rap and killing of Dalit women

While women in India generally face obstacles iosgrcuting rape, if a woman is poor, belongs tonetaaste, ang
lives in a rural area, it is even more difficult foer to gain access to the justice systénhose who are able t
pursue cases of sexual assault face entrenchesslaagvery stage of the proc&SsThese obstacles exist whether
the acts are carried out by mobs or by individuals.

O

For examplejn October 2006, a mob of 60 upper-caste villagegosmed the Bhotmanges home as they were
preparing dinner in Kherlanji village in Bhandairatdct. Forty-four-year old Surekha, her daughReiyanka, and
sons Roshan and Sudhir were dragged from their hetmpped naked, beaten and taken to the villagare. At
the village square, both women were raped for avehour, after which all four family members weeeked to
death. More than a month later, the police haveoy&tke action against the primary perpetratothe$e crime&*

Another case illustrative of the obstacles to fiestivas presented at the National Public Hearing ine2000 by the
National Campaign on Dalit Human Rights. In thistigalar case, Ms. Gangawati testified that afteing raped a
gunpoint in her own home, her unsuccessful atterngiget the local police to register her case meguher to
petition the Chief Minister of Uttar Pradesh and tational Human Rights Commission. While the fatlieected
the district police to conduct an enquiry, the lqualice officer avoided filing her case for montlasnd even afte
her case was finally registered, no action wasrtaigainst her attacké

C. Ensure Dalits’ political rights

Article 5 (c): Political rights, in particular theight to participate in elections-to vote and tarsd for
election-on the basis of universal and equal sgfftato take part in the Government as well as m |th
conduct of public affairs at any level and to hageial access to public service.

While Dalits now exercise their franchise in greatembers than upper-caste community memftiétagir
right to vote freely and to stand for electiontidl aot fully guaranteed. These rights have repdbt been impeded
by booth-rigging and booth capturing, denial ofesscto polls, intimidation, and violence.

1. Booth-capturing and denial of entry to polling
booths

Dalits’ right of political participation is deniethrough the decades-old practice of “booth-capgytin
whereby ballot boxes are stolen by hired hahti§or example, in the 1998 national parliamentasctidns in
Bihar, the Election Commission had to order reipglin over 700 voting stations, after more thahO0, people
were arrested for booth-capturing and tearing upatibt boxes?® The Untouchability in Rural Indissurvey found
that in some 12.3 percent of villages, Dalits aitedenied entry to polling boottf$?

222 |pid., p. 170.

223 bid., p. 170.

224 yogesh Pawar, “Dalit killing: No action taken aggtiaccused,NDTV, November 4, 2006,
http://www.ndtv.com/template/template.asp?categigtional&template=dalitatrocities&slug=Dalit+Killg?63A+
No+action+against+accused&id=95838&callidétcessed December 8, 2006).

2% police Protect Rapist of Dalit Woman, National Rublearing, April 18-19, 2000, Chennai-Tamil Nadigse
Papers: Summary Jury’s Interim Observations & Renendations, Vol. 1, p. 184.

226 5hah, et alUntouchability in Rural Indiap. 155. “Dalits increasingly exercise their fraise. They participate
more vigorously and in larger numbers comparedstecHindus in the state assembly and parliamestacyions.”
22" Human Rights WatclBroken Peoplep. 56, fn. 121 (citing Arthur Max, “Private Arnsig Associated Press,
April 22, 1996).

228 |hid., pp. 55-56, fn. 120 (citing “Repoll in 70@dths in Bihar orderedJhdian ExpressFebruary 19, 1998).
229 ghah, et alUntouchability in Rural Indiap. 71.
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2. Intimidation and violence in voting, standing fo r
election and conduct of public affairs

The 1998 Bihar elections also demonstrate the abldolence and intimidation in elections: in thest
phase of elections 15 people were killed and doresre were injured going to the poffS;seven more deaths and
further intimidation was reported during the secphdse>' The violence in Bihar serves as but one exampke of
widespread practice: according to a 1996 Associ®esss report, armies formed by local politiciaressen
intimidated villages during every election in thederdeveloped farmland of northern IntffaThe Indo-Asian
News Service (IANS) reported that on August 6, 20@&en Dalit women from a village in Bihar werkegédly
raped a;z gsunpoint by upper-caste landowners farsied) to vote for an upper-caste landowner’s wifehie local
elections’

Violence and intimidation are also used to preuealits from standing for election. In October 20@5Dalit
woman, Prabhati Devi, was burned alive for comgséipanchayat(village council) election against an upper-caste
candidate in Mirzapur district in Uttar Pradestdifiance of a local politician’s warning not to ¢est?* In June
1997, the Dalit leaders of the Melavalapanchayatin Tamil Nadu—who were elected to seats constitiily
reserved for Dalif§8>—were murdered by members of the higher-caste Fremmunity, signaling that the ceding
of power would not be tolerated by those displaiteth their positions on the counéf Thevars also threatened
Dalits with “economic sanctions” should any of théife for the position ofpanchayatpresident, a sanction that
WouI2d37effectiver leave Dalits without employment access to economic or social services in villaigethat
area’

Those Dalits who are in positions of public offie often unable to properly discharge their putiicctions.
For example, in November 2006 the Asian Human Rigtammission reported that Prem Narayan, a Ddlégé
head of Vajidpur village in Uttar Pradesh, had béaecing discrimination, intimidation, threats, aptiysical
violence in his attempts to discharge his duties eiflage head*®

3. Denial of entry to public offices

According to theUntouchability in Rural Indiassurvey Dalits are also denied entrypEnchayatoffices in
some 14.4 percent of the 499 villages surveyedchwhas the effect of denying them access and atdgbe heard
at the most immediate level of governméfit.

230 Human Rights WatctBroken Peoplepp. 55-56, fn. 120 (citing “EC cracks whip, ssdtatna polls,INDOlink
New from IndiaFebruary 21, 1998vww.indolink.com/INDNews/DNUmain/mn022198.htnl

31 bid., pp. 55-56, fn. 120 (citing “Second phas&¥bvoting, nine deaths|hdian ExpressFebruary 23, 1998).
232 |pid., p. 56, fn. 121 (citing Arthur Max, “Privat&rmies,” Associated Press, April 22, 1996).

23 When men from the women’s community rushed to she, they were humiliated, beaten and threateviid
being killed. Police reportedly refused to regiskesir complaint and downgraded the charges frqme ta assault.
“Seven Bihar women victims of rape seek justi¢egdlo-Asian News ServicAugust 22, 2006.

Z4«Dalit woman burnt alive for contesting panchaghctions,”Hindustan TimesOctober 23, 2005.

235 |n September 1996, the village of Melavalavu waslated a reserved constituency under Article 2dBfe
Indian constitution. This meant that there wouldsbats reserved for Dalits on the Melavalpanchayafvillage
council), which covers eight villages and 1,000iDfamilies.

%3¢ Human Rights WatcHBroken Peoplep. 90. As observed by Dr. George Mathew of they elhi Institute of
Social Sciences, who visited the area soon afeemitwrders: “[T]he violence was basically a restih shift in the
power equations from the haves and the have Hbig.’(citing “Melavalavu violence due to shift power
equations, The Hindy August 16, 1997).

237 |bid., p. 91 (citing “6 Dalits hackedTimes of India.As reported in th&imes of India“they were warned that
they would lose their jobs as farmhands and natllogved to graze cattle or draw water from wellsalied on
‘patta’ [unutilized] land held by the dominant cast)

Z38«Dalit village head faces constant intimidatioredo caste discrimination in Uttar Pradesh,” Adiaman
Rights Commission, Urgent Appeal, November 22, 2006

239 ghah, et alUntouchability in Rural Indiap. 70. (Table 2.2).
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D. Ensure Dalits’ other civil rights

1. Ensure Dalits’ right to freedom of movement and
residence within the border of the State

Article 5 (d) (i): The right to freedom of movementd residence within the border of the
State.

Dalits’ right to freedom of movement and residendthin India is curtailed by residential segregatiby
conditions which make Dalits vulnerable to migrgtdabor and by the forced displacement of Dalitsthe
aftermath of episodes of caste violence.

a. Forced Migration of Dalits

For Dalits, among the poorest and least powerfuihdia’s inhabitants, the choice of where to ligagarely
a choice in any meaningful sense. Because Daldsrarely able to own land (see Section VIII(D)(#hgy are
unable to produce their crops for their own constimnpor sale in the markét’ Given the limited amount of jobs
and resgﬂrces in India, and other economic hardshiph as droughts, Dalits are often forced to aégin search
of work:

b. Forced displacement of Dalits

The right of Dalits to enjoy freedom of movementlaesidence is further eroded by large-scale forced
displacements of Dalit communities following episedf caste-based violence. In a typical scenBxatit villages
are attacked by neighboring upper-caste villagPadits are assaulted during the attack, while ti@imes and
property is looted or destroyét.Dalits then settle in and languish for months emporary and inadequate homes
on government properfy® The police offer little in terms of security inethe cases, either ignoring Dalit calls for
help, or actively participating in the violence dodting?** Redress is not to be found from the local goventme
either—aside from distributing nominal amounts @ampensation or promising construction of new horig is
done to help the displaced Dalits return home qrosecute those responsible for the attdtks.

240 NCDHR Response to the Special Rapporteur’s Quesice, p. 10.
241 \|hi
Ibid.
242 Human Rights WatctBroken Peoplep. 99.
243 |bid.
244 pid. see also infra Section V(A)(1)(@)(v).
25 |bid.
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Box 6: Instances of Forced Displacement of Dalit fagers

The 1997 displacement of Dalit villagers from Mapgeam, Virudhunagar district, Tamil Nadu, illustatthe
general pattern of Dalit displacement following tealsased violence. Prior to 1997, Mangapuram wasehto
3,000 higher-caste Thevar and 250 Pallar (Daliiffas. On March 7, 1996, Thevars attacked Pallbs§, Pallar
houses were set on fire, and a Pallar man was thuastiee. Pallars later destroyed several Thevarsésuln
retaliation, Thevars threw petrol bombs into th#a@Paesidential area. On June 10, 1997, the depuperintendent
a Thevar, attempted to force Pallars out of thiagd, colluding with hundreds of Thevar villagersonattacked the
Pallars and set their houses on fire. The displ&adidrs took refuge in nearby villages, with 36@ividuals houseq
in 250 poorly constructed huts, and another 20Gé&dun 70 huts. No action was taken against therarhgolice
officials or villagers responsible for the attaeksl the ensuing displacemétit.

In 2003, a mass displacement of all 275 Dalit faasifrom Harsola village in Haryana’'s Kaithal distfollowed an
attack on the village by upper-caste M&rCongress leaders who brought the case to thetiatiesf the NHRC
cited the “irresponsible” statements of local affis, such as those indicating that Dalits “wergogng the
situation and were not interested in returninchirthomes 2

A fact-finding report by People’s Watch-Tamil Nadnd Dalit Human Rights Monitoring revealed tha@04, the
Dalits of Kalapatti village in Tamil Nadu were feat to flee after an attack by upper-caste Hindustiich over
100 Dalit homes were burned and other propertydessroyed:®

2. Ensure Dalits’ right to leave any country, inclu ding
one’s own, and to return to one’s country

Article 5 (d) (ii): The right to leave any countincluding one’s own, and to return to one
country.

Dalits’ right to leave India, while formally grad, is not substantively guaranteed, due to Dalifficulty
in acquiring relevant documents (such as birthifazates) and other proof necessary to get a pasSpo

Dalits can suffer reprisal attacks against theilfamof those who are able to travel for employtredoroad
and send remittances back home. Caste-based peejuds led to attacks against Dalits who becomeogaizally
better off because of such remittances. Many Dailitee village of Kodiyangulam, Tamil Nadu, foraawple, have
been sending family members to work in Gulf statesn attempt to rise above their economic oppoasat home.
But according to the London pap&he Guardian on August 31, 2005, the Dalit villagers were afisd by
hundreds of rampaging policemen, who poisoned tiveill and destroyed the possessions accumulated aove
lifetime of hard work®" In a similar episode in Tamil Nadu in 1999, Datiésurning with money from jobs in the
Gulf states and elsewhere found themselves attdaokedndlords and police when they tried to buydldor their

families*?

24 |pid., pp. 99-100.
Z; “NHRC to Probe Kaithal Dalits Issuglhdian ExpressJune 5, 2003.

Ibid
249 people’s Watch and Dalit Human Rights Monitoriagtffinding team report (2004),
http://www.ahrchk.net/ua/pdf/kalapatti-fact-findsgdf
20 Dalits in Pondicherry, for instance, were unablgain employment through the reservations poliaiged at
their rehabilitation because they were not ablertmluce birth certificates relating to the pre-19é4iod. “Bhim
Sena Seeks Rehabilitation of Displaced Dalit WaKerhe Hindy June 26, 2003.
#1vRaid Hits 'Uppity Untouchables,” Suzanne GolderhThe Guardiar{London), October 19, 1995.
#2«Brytality used to keep India’s underclass dowiizanne Goldenberghe Guardian(London), April 13, 1999.
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3. Ensure Dalits’ right to marriage and choice of
spouse

Article 5 (d) (iv): The right to marriage and cheiof spouse. |

Rigid social norms of purity and pollution are silgi enforced through strict prohibitions on mageaor
other social interaction between castes, in viotatdof Dalits’ right to marry and choose their spau3hese
prohibitions on inter-marriage are a hallmark feataf the caste system. Inter-marriages betweeitstald non-
Dalits are frequently the flashpoint for conflietsd violence.

a. Prohibitions on marriage between Dalits and non-Datls

The Untouchability in Rural Indiassurvey concluded that “the most severely sanatigneblic activity is a
Dalit marriage procession passing through thegallatreet®® Wedding processions in northern India are symbols
of joy, prosperity and power, and often includegé&aparties of family and friends accompanied byicalidands
and dancing>* Dalit wedding processions were banned in more #iarpercent of villages surveyed, as were
festival processions in more than 24 percent ddg#is>° The same survey also reported that in at leasvitlage
in Alwar district in Rajasthan, no marriage cerereerfor Dalits had taken place in several yeathasipper-castes
refused to allow anparaats(wedding processions) to come to the villaJeddding to Dalits’ humiliation, in 8.4
percent of villages surveyed in the study, Dalitsstreeek the permission of the upper-castes toymreamd in up to
another 10 percent of the villages Dalits are cdlepéo seek blessings on their marriages fromugyger-caste$’
These acts of public subordination—informal sam&isurrounding marriage activities which upper-&asembers
are freely permitted to carry on in public—are @ighe most harshly enforced and widespread “uritahitity”
practices to continue today. As a result of thesbam marriage celebrations, many Dalit weddingscareied out
quietly without the traditional forms of celebratit®

Condemnation for marriage between Dalits and castmbers can be quite severe, ranging from social
ostracism to punitive violence, including largedscattacks on Dalit communitiés’ Dalits who have married
“above” their caste have reportedly been forcetireak all ties with their families. In Attirpa, Kae, a Dalit girl
told the “untouchability” survey team that althougiiie was happy in her marriage she was no longerifped to
see her parents or her natal fanif§it seems that in instances where marriage bet®e¢its and caste-members is
permitted, the caste family may condition it orentjon of contact with the Dalit famifp*

Marriages between Dalits and non-Dalits are fretdflrshpoints for conflict. Upper-caste dominated
panchayatqvillage councils) have been known to extra-jualigi punish inter-caste marriages between Dalit an
non-Dalits through public lynching of couples oeithrelatives, murder (of the bride, the groomttair relatives),
rape, public beatings, and other sanctffsn May 2000 in Hardoi district in Uttar Pradeshpalice constable
enraged by his daughter’'s marriage to a Dalit wasefl by other relatives in shooting and killingifanembers of
his son-in-law’s family*®® On August 6, 2001, also in Uttar Pradesh, an uppste Brahmin boy and a lower-caste

253 ghah, et alUntouchability in Rural Indiap. 69.

25 |bid.

25 |pid. See also Ibid., p. 65 (Table 2.1).

2% |pid., p. 63.

27 |pid., p. 66 (Table 2.1); p. 85 (Table 2.7).
28 |pid., p. 81.

%9 Human Rights WatclGaste Discrimination: A Global Concerneed page no.

260 5hah, et alUntouchability in Rural Indiap. 130.

1 |bid.

62 Human Rights Watchyorld Report 2006: Indigp. 2,http://hrw.org/wr2k6/pdf/india.pdf

263 Human Rights WatclGaste Discrimination: A Global Concerneed page no.; Ramdutt Tripathi, “Arrests Over
India Caste DeathsBBC NewsMay 8, 2000,
http://news.bbc.co.uk/hi/english/world/south_asa/eid_740000/740701.st(accessed November 18, 2006).
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Jat girl were dragged to the roof of a house ardigy hanged by members of their own families asdreds of
spectators looked on. The public lynching was pamiant for refusing to end an inter-caste relatign&t

b. Forced prostitution and rape of Dalit women as anmpediment to
marriage

The rape of Dalit women by landlords and the casised practice of prostitution (see Section V(BEY)
deny Dalit women the right to marry as there arengt social taboos in India against marrying a womé&o has
had previous sexual relations; once a woman has faged, she becomes unmarriage&ble.

c. Child marriage

Although child marriage is illegal in India, theagtice remains rampant, particularly in underdeyetb
regions where economic pressure may force faniiesmarrying off children at early ages in ordedighten the
economic burden on families with daughters. Thisften the case among Dalits. A 12-year old Datlt €henigall
Suseela, was married off by her parents withoutcdoasent in Telangana, Andhra Pradesh in 260Bwo years
later she ran away from her husband, whom she ethiabused her, and threatened to commit suicifiedéd to
return. Suseela desired to return to school andtgoloelp from the police and appealed to villaggee. After
initial refusal by elders from both her and herldargd’s village, Suseela’s persistence and detetimmeesulted in
what is thought to be the first annulment of acthilarriage in India in June of 208%.Suseela’s case is significant
as she faced opposition to claiming her right tbtodoe married in childhood and to choose her spalue to her
status as a Dalit, seemingly receiving little hiepn the police when she reported her situatf8isadly, there are
many more Dalit children who are forced into earlgrriage by economic need and do not have the resoto
demand their rights.

The prevalence of rape in villages also contribtethe greater incidence of child marriage in ¢heseas.
Early marriage between the ages of ten years afdesi years persists in large part because of Dalg’
vulnerability to sexual assault by upper-caste maed by the parents’ fear that their daughter wik ibe
marriageable once she is rapgét.

d. Inequality of women in family law

India’s marriage and divorce laws still do not graquality to women despite the Constitution’s gudees
of equal rights, liberty, justice and the rightite with dignity to womerf.°

4. Ensure Dalits’ right to own property alone as we |l as
in association with others

| Article 5 (d) (v): The right to own property aloas well as in association with others. |

264 Stephanie Nolen, “Cross-caste teen lovers brussiyn Families charged in torture, killing of ladi couple who
defied ingrained tradition,Globe and Mail(Toronto), August 9, 2001.
265 Human Rights WatcHBroken Peoplep. 31.
256 Omer Farooq, “Indian girl, 14, wins a divorce: A-fear-old girl in the southern Indian state of AraiPradesh
has won a battle to have her two-year marriagetéemage boy annulledBBC NewsJune 22, 2005,
?6t7tp://news.bbc.co.uk/2/hi/south asia/4120238(stacessed November 18, 2006).

Ibid.
%8 Chenigall Suseela received a national bravery @vfaarher courage in fighting her child marriagel dor
insisting on continuing her education. Se@xdvery award for gutsy Dalit girl,The Hindy January 25, 2006,
?Gtgp://www.hindu.com/2006/0l/25/stories/20060125%]5)0.htm(accessed December 8, 2006).

Ibid., p. 31.
20 pid., p. 39, fn. 55 and accompanying text.

48



DRAFT — NOT FOR CITATION OR CIRCULATION

The right to own property is systematically derfedDalits. Landlessness—encompassing a lack afsacc
to land, inability to own land, and forced evictssrconstitutes a crucial element in the subordimatb Dalits.
When Dalits do acquire land, elements of the riglawn property—including the right to access anfyit—are
routinely infringed®”* Land reform legislation is neither implemented pasperly enforced. Dalits’ efforts to secure
land have been met with State violence or retaliathy private actors in the form of violence or mmmic
sanctions.

a. Landlessness: lack of access to land, inability town land, and forced
evictions

Denial of the right to own property is at the veore of the caste system. R. Balakrishnan, thenr@ha
of the Tamil Nadu State Commission for Schedulest&aand Scheduled Tribes told Human Rights Watch:

The caste system is an economic order. It prevantseone from owning land
or receiving an education. It is a vicious cyclal an exploitative economic
arrangement. Landowning patterns and being a hagtecmember are co-
terminous. Also, there is a nexus between beingteraste and landlessness...
Caste is a tool to perpetuate exploitative econ@m@ngements’?

The Special Rapporteur on housing has also exmtdsseconcern with the extreme violations of Dalits
human rights, including with respect to land andidieg rights. The Special Rapporteur’'s 2005 AnriReport
notes: “A majority of Dalits are still preventedin owning land and are forced to live on the outslaf villages,
often on barren land®®

Denial of the right to own property is also praetichrough forced evictiorfé* On February 2, 2003, for
example, 7,000 Dalits were evicted from their resites at Belilious Park, in Calcutta, West BeAgal.o make
way for a development and beautification schemesemed for the park, an approximately 500-strorapid
Action Force, accompanied by ambulances, fire biegaand two or three bulldozers, forcibly entetdesl Dalit
community in Belilious Park, evicted 700 families)d demolished hundreds of brick houses, a schditaitg,
temples, and statuté®.

A lack of access to land keeps Dalits in a statecohomic dependency. Most rural Dalits are agxical
laborers who are economically dependent on thepi@yers and therefore less likely to report atfi5&conomic
dependency on agricultural jobs also makes Dalitsensusceptible to seasonal migratory work pattéses
Section VIII(D)(1)(a)).

b. Prevention of access to, and enjoyment of, own prepty

Even Dalits who do own land often do not have agtest, or are otherwise prevented from enjoying i
For example, a 1996 study by a non-governmentadrizgtion, which undertook a door-to-door survey260
villages in the state of Gujarat, found that, imast all villages, many had no record of their ldddings, those

271 pid., p. 29.
272 |pid., p. 27.
273 gpecial Rapporteur of the Commission on Human Righ adequate housing as a component of thetdgrt
adequate standard of living, and on the right to-discrimination in this context, Annual Report 3081 CHR
session), Report E/CN.4/2005/48, parav@&w.ohchr.org/english/issues/housing/annual.htm
27 Human Rights WatctBroken Peoplep. 99.
25 OMCT/HIC-HLRN, “Joint Urgent Action Appeal: Forcdgliction of 7,000 Dalits in India,” July 24, 2003,
?}go://www.hlrn.orq/cases files/IND-FE%20%20240¢R: (accessed December 8, 2006).

Ibid.
2" Human Rights Watch, Indi&mall Change: Bonded Child Labor in Indiol.15, No.2(C), January 2003, p. 42
[hereinafterSmall Changg
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who had title to land had no possession, and thdse had possession had not had their land measuréted
illegal encroachments from upper castés.

c. Failure of land reform legislation and efforts

Land reform laws that were intended to provide rapans for the historic landlessness of DAfthave
failed due to a lack of political will and bureaatic commitment, loopholes in the laws, the trenoersd
manipulative power of the landed classes, excessiegference of court® and problems in ensuring that oral
tenancies are truthfully recorded in land recomlasto enable implementation of the land to ther folicy ?®* The
Special Rapporteur on housing has also attribuésl failure to the government, noting fweak legislative
provisions, inadequate implementation, and a ldctate commitment?®? The evidence of this failure is clear; for
example, Dalit landlessness is estimated at ardidngercent. Of surplus land collected pursuantata Ireform
laws, only 69.5 percent has been distributed, dEwBalits have received only 34.6 percétit.

d. State suppression of movements requiring land refon and retaliatory
violence and economic sanctions against Dalits byipate actors

See Sections V(A)(1)(a)(ii); VIII(B) and VIII(E) spectively.

5. Ensure Dalits’ right to freedom of thought,
conscience and religion

Article 5 (d) (vii): The right to freedom of thouglkonscience and religion. |

Dalits in India face a number of restrictions it right to freedom of thought, conscience anidjian.
Caste-based human rights violations that are th@suof this report are often given religious gamcunder the
theory that Dalits must live segregated lives aadggm menial occupations because they are bomantaste
outside of the Hindwarna system. As a result, Dalits are routinely deniettyeinto Hindu temples (see Section
VIII(F)(2)(b)). Dalits have responded to ill-treagmt by upper-caste Hindus by converting en mas&utihism,
Christianity, and historically to Islam. The losEamnstitutional privileges upon conversion, howeaerves as a
serious impediment to their freedom to choose theligion. Additionally, most Dalits are ultimatelynable to
escape their treatment as “untouchables” regardiésthe religion they profes§? The introduction of anti-
conversion legislation in several states has funthade religious conversion extremely difficultniét impossible.
Finally, Dalits may become targets of forced “regensions” to Hinduism bgangh parivargroups?®®

'8 Human Rights WatctBroken Peoplep. 29.

29 NCDHR Response to the Special Rapporteur’s Quesdice, p. 23.

20 NHRC Report, Section V, p. 85.

281 |pid., Section VI, p. 125.

282 gpecial Rapporteur of the Commission on Human ®igh adequate housing as a component of thetdgrt
adequate standard of living, and on the right to-discrimination in this context, Annual Report 3081 CHR
session), Report E/CN.4/2005/48, para.v@&w.ohchr.org/english/issues/housing/annual.htm

283 NCDHR Response to the Special Rapporteur’s Quesdice, p. 23.

284 Human Rights WatctBroken Peoplep. 27.

285 |n one notable incident in the state of OrissaereDalit women, who had embraced the Christiath faii their
own volition, were physically abused and forcitdysured before being forcibly “reconverted” to Hiigin.
http://www.pucl.org/Topics/Religion-communalism/2@Kilipal.htm
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a. Loss of constitutional privileges upon conversion

While the Indian Constitution grants certain cauasibnal privileges to Hindu, Buddhist and Sikh Bl
(see Section V(B)), the same benefits do not extertiose who convert to Christianity or Islam. iD@lhristians
and Muslims lose their “scheduled caste” statusya@heugh they are unable to escape discriminat@gtment
from Christians and Muslims. Many Dalit Christiamsist pray in separate or segregated churches,theirydead
in separate cemeteries, and endure discriminagioroh-Dalit priests and nui&

Descendants of Dalit converts to Islam also faserdhination at the hands of Muslims who tracerthei
ancestry to Arab, Iranian, or Central Asian origfihDescendants of indigenous converts are commofeyresl to
asajlaf or “base” or “lowly.”?®® Further, upper-caste Muslims often deny Dalit Ntusl entry to graveyards for
burial?®° The continued practice of “untouchability” agaiftlit Christians and Muslims undermines the argumen
that these communities should lose constitutioriglleges upon conversion, and have led to chatiggtsthe Indian
government's practice of assigning scheduled cas&tus on the basis of religion amounts to religiou
discrimination? Additionally, Dalit Christians and Muslims may bebject to multiple forms of discrimination on

the basis of their caste and religion, a risk bzt increased with the rise of Hindu nationalisrnitia®*

b. Anti-conversion legislation

Dalits’ right to freedom of thought, consciencedaeligion is explicitly denied through legislatidhat
prohibits or impedes religious conversion. Sevatest a majority of them ruled by the Hindu natist&haratiya
Janata Party (BJP)—Orissa, Madhya Pradesh, Aruh&uaalesh, Chhattisgarh, Gujarat, Rajasthan, amdilTa

%% a village in Tamil Nadu, for instance, discriration on the basis of caste has been practic&hkigtians for
decades. In the village’s church Dalit Christiars made to sit apart from other Christians and rstastd while
talking to the priest. Like upper-caste Hindus, i§tfans in this village mete out severe punishnagatinst Christian
Dalits who question discriminatory traditions. laldfuary 1999, when a Dalit priest attempted to achd funeral
procession for his late mother through the maieestof his town, Christians attacked the processitimguns,
homemade weapons, and stones and verbally abusé&hlits with derogatory caste remarks and threatse than
one hundred people were injured. Caste Christiassribninate against Dalit Priest, National Publiegring, April
18-19, 2000, Chennai-Tamil Nadu, Case Papers: Suyninay’s Interim Observations & Recommendationsl. V
1, p. 259.

27 3alil Kader, “Muslims Infected by Caste Virus,” kéa 14, 2006,
http://www.indianmuslims.info/articles/others/sakbder_muslims_infected by caste virus.himscessed
December 8, 2006).

28 yoginder Sikand, “The Dalit Muslims and the Alldia Backward Muslim Morcha,” December 16, 2004¢
South Asianavailable at http://www.thesouthasian.org/arcki2804/the_dalit_muslims_and_the_alli.html.

289 3alil Kader, “Social Stratification Among Muslinis India,” June 15, 2004 ounter Currents
http://www.countercurrents.org/dalit-kader15060¢h lfhccessed December 8, 2006).

290 35ee Yoginder Sikand, “Muslim Dalit and OBC Confere: A Report,” November 30, 200Bhe Milli Gazette,
http://www.milligazette.com/dailyupdate/2005/20030imuslim-dalits.htn{accessed December 8, 2006) (arguing
that the Indian government’s practice of assigmicigeduled caste status on the basis of religioruatado
religious discrimination). See also Yoginder Sikafithe Dalit Muslims and the All-India Backward Mira
Morcha,” December 16, 200Zhe South Asign

http://www.thesouthasian.org/archives/2004/the tdaluslims_and_the_alli.htnhccessed December 8, 2006).
For the same claim with respect to Christian Dadiee Minority Rights Group, “India’s Dalit Chriatis face caste
discrimination and loss of government assistangfch 3, 2004,
http://www.minorityrights.org/news_detail.asp?ID€f&ccessed December 8, 2006); see Afgmeal to Join
Hands to End Discrimination Against Dalitall India Christian Council,
http://www.aiccindia.org/newsite/0804061910/resesfappeal_to_join_hands.h{accessed December 8, 2006).
1 Human Rights WatchWe Have No Orders to Save Yqup. 39-40;see alstHuman Rights Watch Politics by
Other Means: Attacks Against Christians in Intlidol. 11, No. 6, September 1999, need page no.
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Nadu—have introduced legislation designed to makeversion difficult or virtually impossibl&? Four of the anti-
conversion laws explicitly stipulate harsher punisimts where the convert is a Dalit, tribal, femaiea minor?®®
Critics have argued that such bills represent &igal move by Hindu nationalist groups to maintéireir Hindu
vote bank®* Notably, mass “re-conversions” to Hinduism engmeedeby VHP, often using threats and coercion, are
allowed under these laws.

6. Ensure Dalits’ right to freedom of opinion and
expression

| Article 5 (d) (viii): The right to freedom of opon and expression. |

Dalits’ right to freedom of opinion and expressisrcompromised by police abuse of Dalit activistee(
Section V(A)(1)(a)(ii)), retaliatory attacks by yaite actors that are carried out with impunity (Seetion VIII(B))
and social and economic boycotts against Dalits &extion VIII(E)). These actions often result wibalits refuse
to carry out caste-based tasks or seek to defystiwdal order; they frequently entail punishment ewitire
communities’® As the National Commission for Scheduled Castas &cheduled Tribes surmises: “Whenever

292«Dalits to burn anti-conversion laws at NagputyalIndian Catholi¢ October 11, 2006,
http://www.theindiancatholic.com/newsread.asp?n85€8 “Dalits in conversion ceremonyBBC NewsOctober
14, 2006, http://news.bbc.co.uk/2/hi/south_asiadd08.stm.

293 Daniel Blake, “100,000 Dalit Christians to Attetwiorld Religious Freedom Day’ Rally in IndiaChristian
Today October 11, 2006,
http://www.christiantoday.com/article/100000.daliristians.to.attend.world.religious.freedom.ddlyria.india/79
43.htm(accessed December 8, 2006).

294 0One such bill was the controversial ProhibitiorFofcible Conversion of Religion Bill, passed il state of
Tamil Nadu on October 31, 2002. The law was wideiticized for making it more difficult for poor pgle,
persecuted minorities, and those ostracized uh@ecdste system to convert to another religion. &uRights
Watch,World Report 2003p. 240. The law nevertheless found support viiehRIP-led federal government (lbid.),
and remained in force until June 7, 2006, wherai wepealed by the Tamil Nadu Prohibition of Fdecib
Conversion of Religion (Repeal) Act, 2006 (TamilddeProhibition of Forcible Conversion of ReligidRgpeal)
Act, 2006 -www.tn.gov.in/acts-rules/law/ACT_10to12 131 07JUNi0f). More recently, on September 19, 2006,
the state of Gujarat passed a law that classifigssin and Buddhism as branches of Hinduism, eveagh the
Indian constitution classifies the two as separaligions. The new law makes conversion from Hisduio
Buddhism or Jainism easier, because the conveisigemed to be an “inter-denominational” one. Hmwethe
purpose of the bill, according to government csitis to ensure that Dalits do not convert to Istar@hristianity,
and that those who convert to Buddhism or Jainesmain a part of Hinduism and thus remain likelyate for the
Hindu nationalist BJP, which heads the state ob€atj The leader of Gujarat’'s opposition Congrestypsaid that
the BJP-led government of Gujarat was using thedswa “tool” to maintain its bedrock of votes. Raj&hanna,
“Anger Over Gujarat Religion LawBBC NewsSeptember 20, 2006,
http://news.bbc.co.uk/2/hi/south_asia/5362802.8alit leader Udit Raj, chairman of the All Ind@onfederation
of SC/ST Organization poignantly asserts: “[Hindtremists are trying to assimilate] Buddhism anididen into
Hinduism. Where is the freedom to choose your caith?” “Dalits to Burn Anti-Conversion Laws at Nagp
Rally,” The Indian CatholicOctober 11, 2006.

2% «/HP orchestrates mass reconversion in OrisBag¢can HeraldMay 2, 2005,
http://www.deccanherald.com/deccanherald/may22@iiinal13399200551.agpccessed December 29, 2006).
2% Human Rights WatclCaste Discrimination: A Global Concerp. 20. A June 1997 fact-finding mission by the
People’s Union for Civil Liberties, India’s largestil rights organization, found that in castestias in Madurai
district, Tamil Nadu, “Dalits were the worst affedtin terms of property loss and physical injusestained... due
to violent attacks on them” and that it was théicteased political consciousness...regarding fheslamental
social, political and economic rights expressettims of demands for social equality [and] equéabstribution of
resources” that played a major role in the attagjanst them. Human Rights Wat&8rpken Peoplep. 85 (citing
“People’s Union for Civil Liberties, “Final Repoof the PUCL-Tamil Nadu Team that Inquired Into @ast
Disturbances in Southern Districts of Tamil NadiMadras: PUCL, 1997)).
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Dalits have tried to organize themselves or agbeit rights, there has been a backlash from thelaelords
resulting in mass killings of Dalits, gang rapesting and arsoning” of Dallit villag&8’

7. Ensure Dalits the right to freedom of peaceful
assembly and association

Article 5 (d) (ix): The right to freedom of peadedasembly and association. |

Though the right to freedom of peaceful assembly association is enshrined in Article 19 of theidmd
Constitution, Dalit protests are often met withipelviolence or arbitrary arrest and detention.itCadtivists have
been detained and charged under draconian naenatity and anti-terrorism laws (see Section VIXH)(ii)). In
addition, police have made use of the Sedition Aotpodied under Indian Penal Code Section 124 Arabibit
peaceful meetings and proteS¥A number of such protests emerge in responseetaléisecration of statues of
prominent Dalit Dr. B.R. Ambedkar by upper-castanomunity members resentful of these statues in publi
spaces?® As one of the chief architects of India’s constitn and a Dalit leader, statues of Dr. Ambedkaresent
to Dalits the potential for “education, successntdbution to the political world of India, couragéand]
empowerment through relationship to governmenif’ When Dalits have protested such vandalism, thiegaind
upper-caste community members have often responitlediolent attacks and arbitrary arre3ts.

In November 2006, the entire state of Maharashtta engulfed in protests by Dalits after upper-caste
community members desecrated a Dr. Ambedkar statuéanpur, Uttar Pradesf> While the mob violence,
including the burning of a train, cannot be justifj the reprisals were extreme. In response tprbiests, a Dalit
youth was lynched, and the police opened fire inn@sabad, killing two peopf8 Moreover, a curfew was
declared in four cities, where large-scale violenad erupted® In light of the violence, Prime Minister Manmohan
Singh has convened a meeting for the United PreiyesAlliance-led government to review the progre$s
development projects for Dalit%

The Ramabai killings of July 1997 are a notorioxaneple of the use of excessive force by the patiaesponse t

The Ramabai Killings
peaceful and democratic prote¥s0n July 11, police opened fire on a crowd of Baitotesting the desecration pf

29 Human Rights WatctBroken Peoplep. 29 (citing National Commission for Scheduleast@s and Scheduled
Tribes,Highlights of the Report of the National CommisdimnScheduled Castes and Scheduled Tribes for the
Years 1994-95 & 1995-9@ew Delhi, Government of India, 1997), p. 2).
2% |pid., p. 161.
29 ghah, et alUntouchability in Rural Indiap. 150. The late B.R. Ambedkar, the archite¢hefIndian
constitution and a Dalit, is seen as a champiddadit rights and is a hero to many Dalits.
390 palit groups mobilize to get local authoritiesaitocate land for statues of Dr. Ambedkar, and gu@or Dalits
will contribute the little they have to build merras of him. Ibid.
31gee, e.g., Ibid., pp. 150-51 (describing one sncident beginning in 1994 in Karanai village ineé®lyai district,
Tamil Nadu, which resulted in ongoing conflict beem Dalits and non-Dalits that lasted until 198#)man Rights
Watch,Broken Peoplep. 127; “What makes Dalits angrylBN Live December 1, 2006,
http://www.ibnlive.com/news/what-makes-the-dalifsaeaharashtra-angry/27440-3.htn{ficcessed December 12,
2006).
302«What makes Dalits angry?BN Live December 1, 2006itp://www.ibnlive.com/news/what-makes-the-dalits-
g)ofgmaharashtra—anqrylz7440—3.htn@ﬂtcessed December 8, 2006).

Ibid.
39 |bid.
3% Mukesh Ranjan, “UPA to review progress of projdotsSC/STs on Dec 9Financial ExpressDecember 3,
2006, http://www.financialexpress.com/fe_full_story.phpftent_id=14801%accessed December 12, 2006).
3 NHRC Report, Section VI, p. 116.
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a statue of Dr. B.R. Ambedkar in their settlemenBombay*®’ According to Human Rights Watch’s investigatiofs,
the firings—in which 10 people were killed and 2@re injured—were both unprovoked and caste motivite)
The incident led to significant unrest throughdug state of Majarashtra, including rioting and abtioycotts
against protesting Dalif8? According to theTimes of India “the people owing allegiance to the ruling altier
parties had made determined efforts to terrorizé& mmish the Buddhists [converted Dalits] for havitared to
protest against the shameful act of desecratithedAmbedkar statu€’*® In one such instance, a Dalit woman was
stripped and paraded naked around Karanja-Ghadiggeviin Wardha district, and later allegedly fraimier
murder by the police after she complained of Haréatment*

E. Ensure Dalits’ economic, social and cultural rig hts

| Article 5 (e): Economic, social and cultural rights

Dalits’ economic, social and cultural rights aretioely infringed by State and private actors witspect
to all elements of the right to work (including jrarticular the right to free choice of employmentl gust and
favorable conditions), the right to form and joirade unions, the right to housing (through segiegat
discrimination in urban environments and limitstba right to own property), the right to accesdipalar services
in a non-discriminatory manner, the right to edigmatand training and rights regarding equal pastition in
cultural activities, such as wedding processions.

Box 7: Use of economic and social boycotts agairi3alits
One practice that particularly influences the olfezajoyment of economic and social rights is tigper-caste
imposition of social and economic boycotts agalDatits as a form of retaliation for assertion ajhts. Thesg
boycotts are reinforced by the village counpiéiichayat who levy fines against upper-caste individualowéfuse
to participate’?

In April 1998, upper-caste community members—regutiyt angered by the election of a Dalit to the lota
panchayatnd by Dalit attempts to increase their parti¢guain village politics and activities—imposed angalete
social boycott against Dalits in a village in GajaitUpper-caste community members were instructeédonsupply
anything, even basic necessities, to Dalits, amddaners were told to fire Dalit farmhands. Any eppaste
person found to be in violation of the boycott viimed and threatened. When Dalits tried to filecmplaint for
authorities to intervene, they were told that peait pressure on police meant that a complaint cdt be
registered. Dalits continued to be denied basiessties such as access to potable water, milk,otimet daily
needs even after the cases were fiféd.

%7 Human Rights WatctBroken Peoplep. 127.

398 |pid., p. 135.

39 bid., p. 129.

310 pid., p. 129 (citing “Dalit woman Stripped andrpded naked, says IPHRC repofffie Times of India
(Bombay), November 1, 1997).

*111bid. A commission of inquiry, established almimemediately after the killings, determined tha fholice

firing on the mob was “indiscriminate, unwarrantadprovoked and unjustified.” “Gundewar Commissieport
Submitted,”Indian ExpressAugust 8, 1998. Nevertheless, the Police Subdcisp, who ordered the firing, was not
criminally charged until four years later, in 20@ie charge against him was culpable homicide matuating to
murder. “Kadam will be Prosecuted in Ramabai N&gmse, Times of IndiaAugust 25, 2001. While he was finally
arrested in 2002, he was released on bail in Jpra@f3. “Sessions Court Grants Bail to Manohar Kada
Economic Timeslanuary 5, 2003. There have been no publiclylablaireports on his case since then.

%12 Human Rights WatctBroken Peoplep. 30.

313 Directions for relief were made only after thesiviention of the NHRC. Social Boycott in Devalidational
Public Hearing, April 18-19, 2000, Chennai-TamilddaCase Papers: Summary Jury’'s Interim Obsen&gon
Recommendations, Vol. 1, pp. 252-54.
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1. Ensure Dalits’ rights to work, to free choice of
employment, to just and favorable conditions of
work, to protection against unemployment, to equal
pay for equal work, to just and favorable
remuneration

Article 5 (e) (i): The rights to work, to free chei of employment, to just and favorable
conditions of work, to protection against unempleyin to equal pay for equal work, {o
just and favorable remuneration.

The denial of the right to work and free choiceeafployment lies at the very heart of the casteesyst
Denial of free choice of employment and allocatidhabor on the basis of caste are fundamentatsesfehe caste
system and are integral to sustaining caste ingguwald hierarchy** Dalit’s talents, merits, and hard work are of
little consequence in a system where occupatiotzls is determined by birth. Dalits are forcedwork in
“polluting” and degrading occupations such as mhscavenging and are subject to exploitative layengements
such as bonded labor, migratory labor, and foraedtjpution. Dalit children are also vulnerablediild labor in
these and other areas. Dalits are also discrimdnat@inst in hiring and in the payment of wagesphyate
employers. Dalits’ attempts to enforce their riglite met with retaliatory violence (see Sectionl(8l)) and social
and economic boycdif (see Section VIII(E)).

In its combined Second and Third periodic repoatsSCEDAW, the Government of India reports that
merely “stray cases [of bonded labor] are repoftech time to time.3'® This is in direct contradiction to the
overwhelming amount of evidence of the Dalit comityi® continuing vulnerability to bonded labor. The
government neglects to even mention the issuesté aliscrimination in raising the issue of indeb&sk among the
Dalit community, instead pointing to their povedynd to alcoholism as one of the reasons for themticued
indebtedness and exploitatith. Additionally, the effectiveness of the Governmentheasures is not critically
examined. While the Government reports on the nurabscavengers, bonded labors, and the like wive haen
“rehabilitated,” it fails to estimate the number@dlits who remain victims to these dehumanizingctices. Still,
the Government does acknowledge that it “has anlmte to do to fulfill the Constitutional commitmeoit raising
the status of [Scheduled Castes/Scheduled Tribebht of the rest of the populatiott®

a. Manual Scavenging

Manual scavenging is a practice by which Dalits seenexcreta from public and private dry pit latsne
and carry them to dumping grounds and disposa 3t@hough long outlawed, the practice of manual segivey
continues in most staté® and will continue as long as dry latrines are tdkth 2002-03, the Union Ministry for
Social Justice and Empowerment admitted the existei 6.76 lakh (676,000) manual scavengers iraladid the
presence of 92 lakh (9,200,000) dry latrines, spraeross 21 States and Union TerritoffésAccording to

314 Human Rights WatctSmall Changep. 41.

315 bid., p. 43, citing Human Rights Watch interviexith Joy Maliekal, Mysore, Karnataka, March 30, 200
%18 India’s Combined second and third periodic repmrt€ EDAW, Oct. 19, 2005, CEDAW/C/IND/2-3 para. 101
317 |bid. para. 104.

%18 |pid para. 113.

%19 Balakrishnan Rajagopal et al., “From Promise TddPmance: Ecological Sanitation As A Step Towal®T
Elimination Of Manual Scavenging In India,” Massasétts Institute of Technology. September 20086, p.
http://mit.edu/phrj/dalit_report_final.pdfaccessed December 8, 2006).

320 Human Rights WatctBroken Peoplep. 141.

%21 According to Bejawada Wilson, national convenethef Safai Karamchari Andolan: “as long as dryines
remain in existence, the scavengers to clean the gall also remain.” Annie Zaidi, “India’s shamd;tontline,
vol. 23, issue 18, September 9-22, 2006.

322 |bid.
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unofficial estimates, the number of manual scavengelndia may be as high as 1.3 millifiManual scavengers
are employed by private and public employers, iticlg the military engineering services, the arng tailways,
and other organs of the stafé.

The occupation of manual scavenging is both daassed and heredita¥”. It is also the only economic
opportunity available to many Dalit women hailimgrh scavenger sub-castéSwith the result that more Dalit
women and girls work as manual scavengers thart Baih®*’ Manual scavengers are at the very bottom of the
caste hierarchy; they also face discrimination frother Dalits who treat them as “untouchables,’ating an
unquestioned “untouchability’ within the ‘untoudblas...”*?® The entrenched discrimination against manual
scavengers makes it difficult to find alternativepdoyment pursuant to government rehabilitationesebs, and
even more difficult to convince scavengers thay thee able to take on, or are “worthy of performingjfferent

occupations?®

Manual scavenging is characterized by hazardouscimgrconditions and health hazards. A manual
scavenger from Paliyad village, Ahmedabad distfaijarat, described how in the rainy season, thatéwmixes
with the feces that we carry in baskets on our §ieiddirips onto our clothes, our faces. When linrehome, |1 find
it difficult to eat food.... But in the summer thaseoften no water to wash your hands before eating difficult to
say which [season] is wors&® Manual scavengers are routinely exposed to batiahuand animal waste without
the protection of masks, uniforms, gloves, shopgrapriate buckets, and moPSThis has severe repercussions for
their health; the majority of scavengers suffemfranaemia, diarrhoea and vomiting, with 62 percerftering
respiratory diseases, 32 percent suffering skieadiss, 42 percent suffering jaundice and 23 pemgifering
trachoma, leading to blindness. Many scavengerg ladso died of carbon monoxide poisoning while rileg
septic tanks$*? In Mumbai, for instance, Dalits are lowered intantholes to clear sewage blockages—often without

23 bid.
324 NCDHR Response to the Special Rapporteur’s Quesdice, p. 24.
32 Human Rights WatctBroken Peoplep. 142. C. Narayanama, working in Anantapur mipaiity, Andhra
Pradesh, explained how she inherited her job ofuamlascavenging:
My elder sister, Mariyakka married C. Kadirappat, lsad no children. She brought me from Itukalapalli
(my native place) and made me marry her husbareldid after three years due to severe whooping
cough. (Could it have been due to the practiceafuml scavenging?) | had to adopt her work of mianua
scavenging because of heredity. My sister adopedvbrk of manual scavenging from her mother-in:-law
“Safai Karamcharis in Anantapur District,” Case &ap Summary Jury’s Interim Observations &
Recommendations, National Public Hearing, Aprilll®-2000, Chennai-Tamil Nadu, Vol. 1, pp. 39-4( 8kso0:
As Meena, a manual scavenger in her mid-twentigdamed toFrontline in 2006:
This is what we've been doing for generations aplobaly gives us other work. In fact, my mother was
married to my father based upon the fact thatvesllin a busy, crowded area and there was that much
more to carry.
Annie Zaidi,” India’s shame,Frontline.
326 From Promise To Performance: Ecological SanitatisA Step Toward The Elimination Of Manual Scaviegg
In India, Massachusetts Institute of Technologyt&mber 2006, p. &ittp://mit.edu/phrj/dalit_report_final.pdf
(accessed December 8, 2006).
%27 NCDHR Response to the Special Rapporteur’s Quesdice, p. 15.
328 Human Rights WatctBroken Peoplepp. 145-46 (citing Human Rights Watch interviewhaBejawada Wilson,
Bangalore, July 26, 1998, in which Wilson told HumRights Watch, “Even other scheduled-caste pewplet
touch the safai karamcharis [manual scavengers].untouchability’ within the ‘untouchables,’ yabbody
questions it.”).
329 |bid., p. 142 (citing a Human Rights Watch intewiwith Martin Macwan, New York, October 15, 1988artin
Macwan is founder of Navsarjan, an NGO that hasHeccampaign to abolish manual scavenging in thetevn
state of Gujarat describing what happens when Njrshad attempted to rehabilitate scavengers).
%3%bid., pp. 142-43, (quoting Leelaben of Paliyadagie from Mari Marcel Thekaekara, “A continuing sbc
outrage,”Frontline, October 4-17, 1997).
%1 Rajagopal, et al, “From Promise to Performancept&mber 2006, p. 20,
http://mit.edu/phrj/dalit_report final.pdfaccessed December 8, 2006).
332 Annie Zaidi, “India’s Shame Frontline.
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any protectior>®> More than 100 workers die every year due to irtmlaof toxic gases or drowning in
excrement®* The fear of being fired by municipality officialeeps manual scavengers from demanding higher
wages or sanitary instrumerits.

Manual scavenging is neither justly nor favorabfmuonerated, and several family members (usually
women and girls) often have to be engaged to dawtbrk assigned to one individual. As a result méyilies
have to borrow money from their upper-caste neighband consequently go into bondage (see Section
VIII(E)(1)(b)). In addition, almost no compensatibas been delivered to the families of manual sugees who are
killed cleaning sewer§®

These problems have not been alleviated by the @&mEnt of Manual Scavengers and Construction of
Dry Latrines (Prohibition) Act, 1993, or its rehbtaition program. For example, an increase in thmiper of dry
latrines since 198% ineffectiveness in the training progrifnand a lack of co-ordination among responsible
ministries>® mean that despite the fact that the Act was irgdrto be fully implemented by October 2, 2662,
only 151,930 out of the total 676,009 manual scgeenidentified as of 2004 by the NHRC have begmaireed and
394,638 have been rehabilitatétThese failures reflect a fundamental lack of praitcommitment in the effort to
eliminate manual scavengifitf. They have necessitated the filing of a publicriese litigation petition on behalf of
manual scavengers before the Supreme Court in 886Bing the enforcement of the Attwhich alleges that
manual scavenging still exists, including in puldiector undertakings, and urges the Court to isisue-bound
directions to the Government of India and to stateernments to take effective steps to elimina¢eptfactice and
to simultaneously formulate and implement comprshenrehabilitation plan¥? The lack of political will of state
governments to implement the Act was evidenced®2vhen the Supreme Court requested the courempreof
Secretaries of seven states for failure to filpoeses to the petitio> In response to the Supreme Court order,
many states reported to the Court that no drynlesriexisted in their stat&$.

b. Bonded Labor

There are an estimated 40 million bonded laboretsdia, of whom 15 million are childreft’ The vast
majority of these laborers are Dalits or trib¥fsBonded labor is sustained by the caste systepgriitular through

3 Human Rights WatclBroken Peoplep. 141.

334 Kamdar Swasthya Suraksha Mandal files PIL in 20€tb;//www.amrc.org.hk/5304.htm

335 Human Rights WatctBroken Peoplep. 146 (citing Human Rights Watch interview, Atdabad district,

Guijarat, July 23, 1998, “When we ask for our rightsn the government, the municipality officialsehten to fire

us. So we don’t say anything. This is what happemseople who demand their rights”).

336 Kamdar Swasthya Suraksha Mandal files PIL in 20€tb;//www.amrc.org.hk/5304.htm

337 NCDHR Response to the Special Rapporteur’s Quesdioce, p. 24.

338 For example, the training program it establisséaéffective because it offers a low stipend améihadequate

period of training. A shortage of training instiiecis and lack of viable training programs furthempound the

problem. NHRC Report, Section V, p. 55.

339 |bid.

%0 bid., p. 54.

31 pid., p. 54.

%2 bid., p. 126.

;‘i Safai Karamchari Andolan files PIL in 2003, hthgwww.countercurrents.org/dalit-viswanathan150206.ht
Ibid.

35 J. Venkatesan, “Manual Scavenging: Court Summoinsipal SecretariesThe Hindy September 14, 2004,

A2004091410E-933F-GNW.

3¢5, Viswanathan, “Exposing An Abhorrent Practiderdntline, February 15, 2006,

http://www.countercurrents.org/dalit-viswanathan2®6.htm(accessed December 8, 2006). Petitioner-

organizations countered such claims by Tamil Naib @ewidence that manual scavenging was still demtan the

state. Due to such conflicting reports, the Supr@uwmert ordered the Government of India and stateigonents in

April 2005 to “verify the facts and indicate witha&x months a time-bound programme if the existarfaaanual

scavenging is confirmed.” Ibid. At this writing etpetition was still pending before the SupremerCou

%7 Human Rights WatclBroken Peoplep. 139.
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the traditional expectation of free labor and/cadaquate remuneration for work, the lack of Dalitnership of
land, social and economic boycotts levied by upmeste community members (see Section VIIfE))police
extortion and looting (see Section V(A)(1)(a)(vdaby acts or threats of violence that prevent tBdiiom
reporting abuses against them (including that #reybeing held in bondag#}.

Bonded labor also results from indebtedness to @eps or moneylenders on whom Dalits must rely
because of inadequate wafjésnd because of the reluctance of institutionaheigs to lend to the poor in general
and to Dalits in particular. Under the Bonded Lab®ystem (Abolition) Act, 1976, payment of lessrthminimum
wage for the purposes of working off a debt alsmamtis to bondage. Most agricultural laborers HurRaghts
Watch interviewed for a report published in 199%avpaid between Rs. 15 and Rs. 25 (US$0.38 to $0063wo
to three kilograms of rice, per day, well below tméimum wage prescribed in their stateln 2002, Human
Rights Watch interviewed Dalit villagers in Uttara@lesh who weave saris on looms owned by tradersvao are
forced to labor on agricultural lands. “We haveyvéitle land, less than five acres,” a Dalit womiaid Human
Rights Watch. “Yes, of course we work on the landidland.® In exchange for a day’s labor, a worker receives
five kilograms of wheat, worth about Rs. 40 (U.S88)* “They don’t even measure the five kilograms,” onan
complained. “They just fill up a sack and bringitt to us.3>®* Another man explained that they couldn't survive on
the money earned from this and from sari weavinghsy had to take loans from the trad@é?s.

While the Bonded Labour System (Abolition) Act, 93eeks to abolish all agreements and obligations
arising out of the bonded labor syst&ththe extent to which bonded laborers have beertifih released, and
rehabilitated in the country is negligibf.For example, out of the 3000 cases filed underittein Punjab since
1998, only 10 have completed the judicial prodésBebt relief legislation has been similarly ineffee, with the
NHRC concluding that “the beneficial provisions lafv, which could at least reduce debt burden ofeSuaked
Castes [,] have not been made use of to reducéntgents of atrocities against Scheduled Castkgexk to
indebtedness®*® Rehabilitation programs for individuals who haveeb released from bonded labor are not
successful due to their failure to ensure substbaliernative employment! implement rehabilitation immediately
after releas®? and ensure timely provision of benefis.

348 pccording to one estimate 83.2 percent of bondedrers belong to scheduled castes and schedities!. tr
NHRC Report, Section V, p. 64. Almost all bondeddrien interviewed for a 2003 Human Rights Watgbore on
bonded child labor in the silk industry were eitBadit or Muslim. Human Rights WatcBmall Changgep. 6.
%9 Human Rights WatctSmall Changep. 9.
30 pid., p. 10.
%1 bid., p. 43 (citing Human Rights Watch group imtew with Dalit villagers, Varanasi District, Utt®radesh,
March 14, 2002).
%2 Human Rights WatctBroken Peoplep. 140.
%3 Human Rights Watctmall Changep. 42. (citing Human Rights Watch group intervieith Dalit villagers,
Varanasi District, Uttar Pradesh, March 14, 2002).
%4 Ibid. According to a local activist, workers iretiommunity were receiving five kilograms of whealely
because they had organized themselves; elsewhekensaeceived only two kilograms. Human Rights tMat
Small Changgp. 42 (citing Human Rights Watch interview witkriin Raghuvanshi, People’s Vigilance Committee
gtsag Human Rights, Varanasi District, March 14, 202

Ibid.
3 |bid.
%7The Act aims to release all laborers from bondagagel any outstanding debt, prohibit the creatiomew
bondage agreements, and order the economic rehbili of freed bonded laborers by the state sk @unishes
attempts to compel persons into bondage with ammaxi of three years in prison and a Rs. 2,000 (USH5€.
%8 Human Rights WatctBroken Peoplep. 140.
%9 NCDHR Response to the Special Rapporteur’s Quesdice, p. 24.
30 NHRC Report, Section V, p. 89.
%1 pid., p. 67.
%2 While the process of rehabilitation is supposeinimediately follow the release of a bonded lahdtes is
rarely the case. In some cases the CertificateetdfdRe from bonded debt is not issued, and theréuge time lag
between release and rehabilitation operations|tiegin many released laborers being unable tuigarafter their
release and being forced to return to their captdfRC Report, Section V, p. 67-68.
33 |bid., p. 67.
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c. Forced Migratory Labor

The susceptibility of Dalits to forced migrationrfavork has been outlined in Section VII(D)(1)(a).
Migrant laborers are particularly susceptible taissband exploitation; they are seldom paid the mina wage,
work long hours, live in subhuman conditions, anfles physical abuse if they try to escape theicpl of work®®*
These dangers have not been addressed by theStatr Migrant Workmen (Regulation of Employment and
Service Conditions) Act, 1979. Rather, the NHRC idasitified this Act as the least successful ofiatior laws>®
The NHRC attributes this failure to legal loophokesd to the apathy of political leaders in bothdseg and
receiving state>°

d. Forced Prostitution — theDevadasi System

Dalit girls and women are additionally vulnerabteetxploitative labor in the form of forced prostitun
(see Section V(B)(4)(b)).

e. Child Labor

While a survey conducted by India’'s National Sam@lervey Organization between 1999 and 2000
calculated 10.4 million working children, unoffitiestimates reach 100 milliofi’ A majority of these children are
Dalits *® Dalit children are more likely to end up as cHéthorers due to their extreme poverty, the disarition
they face in school® and the need to support their families, includiitgr episodes of violence in which their
families’ economic assets have been destrd{fed.

A number of factors make Dalit children especiallynerable to the types and effects of exploitatakeor
described above. For instance, migratory laborsigeeially pervasive amongst Dalits, and childrea aften
expected to work alongside their parents in dapigbbs®’* Dalit children also perform bonded labor. Fourteen
year-old Ashish M. working in the silk industry doHuman Rights Watch that he could not leave hisnl@wner
because he was paying off an advance, which inyways he had reduced from Rs. 2,500 (U.S.$25) tARS
(US$9.90). “The owner pays, but deducts for theaade,” he said. “He deducts but won’t write off thole
advance...We only make enough to €4f.Dalit children, and girls in particular, are alsgposed to the risks
associated with manual scavenging both becaudeedidreditary nature of the work, and because difteyy must

step in to assist their parents with their j3BsThe health risks for child manual scavengers aamifest (see

34 NHRC Report, Section V, p. 78.

35 NHRC Report, Section V, pp. 79-80.

366 According to the NHRC, “Political leadership h&mwn no concern for the plight of migrant labourdnsthe
recipient States, it is directly responsible fatwélly freezing the law on migrant labour in callon with powerful
land owners and other employers. In the home Stiltegolitical leadership has shown total apathit has not
taken their case with the recipient States for mefiment of law and has also taken no steps todstyess
migration.” Ibid., Section VI, p. 125.

%7 |pid., Section V, p. 72.

%% NCDHR Response to the Special Rapporteur’s Quesdice, p. 12. In the Bellary district, Karnatata,
example, 70 to 80 percent of the child labor pojatein iron ore and granite mines are Dalits. NGDResponse
to the Special Rapporteur’s Questionnaire, p. 13.

%9 Human Rights WatctSmall Changep. 43.

370 |pid. Child labor, especially in domestic and heterk, also increases following upper-caste raidDalit
villages. Human Rights Watch interview with Gilb&wbdrigo, Director, Legal Resources for Social Act{LRSA),
Chengalpattu, Tamil Nadu, March 20, 2002. 1bid43.

371 «Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujargtie
Woodrow Wilson School of Public and Internationdfadrs, p. 18.

372 Human Rights WatctSmall Changgep. 31. (citing Human Rights Watch interview with-year-old boy,
Varanasi, Uttar Pradesh, March 13, 2002).

3 Human Rights WatclBroken Peoplep. 148.
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Section VIII(E)(1)(a)). Health risks are also endeto the practice of devadasi which is directethatprostitution
of Dalit girls (see Section V(B)(4)(b)).

While child labor laws (in particular the Child Ladr (Prohibition and Regulation) Act, 1986) are
generally not sufficiently enforced, Dalit childreeamain especially vulnerable to bonded and othxeiogative
labor arrangements. The NHRC has found that, at ieaAndhra Pradesh, there is a lack of credilfflerts by
political leadership to ensure exemplary punishnoéeimployers who use child lab8f.This lack of accountability
results from a number of factors, including thet fdat upper-caste community members dominate lpcktical
bodies, the police and the judiciary, bonded laligitance committees, and child labor committeespomsible for
enforcing relevant law¥?> Apathy and corruption also contribute to a depiathe problem by many government
officials.>”® In some cases, the violations against Dalit chiidresult from gaps in the law. For example, Dalit
children are forced to work in industries considetpolluting,” such as the leather industry, whishoutside the
Act because the Act does not cover home-based wodonsider the leather industry hazarddi&ehabilitation
program&’® accompanying the Act also fail to adequately askirehild labor because they suffer from a lack of
political commitment, unenforcement and weaknesgesrent in the Act itseff”®

f. Discrimination in hiring and wage payments

Private employers routinely discriminate againstit®doth in hiring and in the payment of wagesisTh
discrimination is felt acutely by Dalit women (s8ection V(B)(4)(a)). TheJntouchability in Rural Indiasurvey
revealed that in 36 percent of the villages studizalits were denied wage-paid employment in adfticet and in
one-third of the villages were excluded from comdiion labor on the grounds that upper-caste contgnun
members did not want Dalits to “pollute” their hanén 25 percent of the villages, Dalits receivess| than the
market wage rate for their labor. According to NOBHuntouchability” was also practiced in the payrmef
wages such that “the Dalits received wages in cadtind from a respectable distance so that phisicech of a
Dalit was avoided**° Even well-educated Dalits are not immune fromritisimation by private employer§:

37" NHRC Report, Section VI, p. 125.

375 Human Rights WatctSmall Changep. 42.

37 bid., p. 6.

37 NCDHR Response to the Special Rapporteur’s Questice, p. 12. Domestic labor and restaurant jobiew
recently banned under the 1986 law, but predictablgck of implementation has made little diffevenWhile a
bill on providing benefits to unorganized laborlirding domestic labor, may soon be tabled in Ramdint, it is
unclear whether or not this bill will increase @retection afforded by child labor legislation. ®aiom Ojah,
“Govt may table unorganised sector Bill in wintession, TheFinancial ExpressNovember 21, 2006,
http://www.financialexpress.com/fe_full_story.phpfitent_id=146944accessed December 8, 2006).

378 NHRC Report, Section V, p. 73. Rehabilitation peogs involve the establishment of special schapfzdvide
non-formal education, vocational training, supplataey nutrition, a stipend, and health care; furtbger 100
national rehabilitation projects are under impletagan.

39 NHRC Report, Section V, p. 74. In 2005, the Sugr€@ourt issued notice to the Central governmerirokng
the present Child Labour Act which it consider®éounconstitutional in the light of the right touedtion.The
Hindu: http://www.hinduonnet.com/2005/12/13/stories/200B3®1 720900.htm

380 g5hah, et alUntouchability in Rural Indiapp. 94-95.

31 Despite earning a Masters degree in economics @ajarat University, the best job 24-year-old Adiaghela
could get was as a road sweeper. Vaghela’s statgranored the experience of many other universitycated
Dalits. In his city of Ahmedabad, “[n]early 100itf council sanitation workers have degrees inextbjranging
from computing to law, but cannot get better jobsduse they are Dalits.” Dalit sweeper, Prakashukdra had
been hired by an accounting firm, but the firm sgoently fired him upon learning his caste fromdukool
certificate. Chauhan, 32, expressed the frustratianDalits with his educational achievements sha@ur parents
had a dream that education would mean we woulthané to do the jobs they did. It did not turn dwtttway.”
Randeep Ramesh, “Untouchables in new battle far,jdthe ObserverOct. 3, 2004,
http://www.netphotograph.com/bartholomew.tv/PDF/di1 003 _new 26 3413213.p@iccessed December 8,
2006).
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Neither the Minimum Wages Act, 1948, nor the EcRamuneration Act, 1976, sufficiently guard against
these disparities. Specifically, the NHRC has cotetl that the objectives of relevant laws have kmmmdly
defeated by an inadequate and unresponsive enfentemachinery, the dominant social and economigiposof
the employer, a dilatory and ineffective adjudicatprocess, the lack of alternative employment dppdies and
the absence of government supptfrtAdditionally, gaps in the law’s protections derifrem the fact that the
Minimum Wages Act does not apply to the employehs wmploy less than 1,000 work&sand employers do not
need to pay the minimum wage in cash if their paynoé wages in kind have been customary and tlogiticuance
is necessary?* The latter provision is particularly problematior fagricultural laborers, a majority of whom are
Dalits.3gsdlig?|its seeking the protection of these labor lae® risk retaliation, including being fired or gEigally
assaulted:

2. Ensure Dalits’ right to form and join trade unio ns

| Article 5 (e) (ii): The right to form and join tr&dunions. |

Dalits’ right to form and join trade unions may [@®pardized in several ways. First, the Registfar o
Cooperatives, the government agency in charge efseeing the administration, working, and develapnod
cooperative$®’ has been unwilling to register a cooperative whusekers are illiterate—which Dalits often are,
and in disproportionately greater numbers tharréise of the population (see Section VII(E)(5)@&)Second, the
Registrar will often “suspect” economic activitiedere no product is manufactured, and unlikelyegister such
cooperatives, which negatively affects the milliook Dalits who are employed in various service-oieel
occupations as rag-pickers, manual scavengersarteaday laborers and the |#8.Finally, Dalit workers are
often excluded from the government’'s employmengsifecatory schemes, which define “worker” as soneewith
an employer® Dalits who do not have employers are not classifie workers, and are therefore unable to form or
join any unions.

3. Ensure Dalits’ right to housing

| Article 5 (e) (iii): The right to housing.

Despite the Committee’s clarification that Statemties must “[tjake measures against discriminatory
practices of local authorities or private ownerthwegard to residence and access to adequatengdosimembers
of affected communities®® Dalits’ right to housing is continuously underminey deeply entrenched segregation,
discrimination in housing in urban environmentg] aiolations of their right to own property

a. Segregation

See Section VI(A).

32 NHRC Report, Section V, p. 84.
383 Minimum Wages Act, 1948 [Act No. 11 of Year 1948fed 15th. March, 1948] Section 3(1A) cited in NEHR
Report, Section V, p. 81.
384 |bid.
35 NHRC Report, Section V, p. 81.
388 pid., p. 83.
387 Krishan K. Taimni, “Cooperatives in the new enwinzents: Role of the Registrar of Cooperative Sigséh
South Asia,"Sustainable DevelopmentDepartment, Food and AdumilOrganization of the United Natigns
February 9, 199&ttp://www.fao.org/sd/rodirect/ROre0010.hf{accessed December 8, 2006).
222 “On the Magic of Being Work SistersBusiness LingFebruary 18, 2006.
Ibid.
39 | pid.
391 CERD General Comment XXIXArticle 1(1) regarding descenpara. 39.
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b. Discrimination in housing in urban environments

In urban environments, Dalits’ right to housingc@mpromised by caste discrimination. For example, t
unwillingness of upper-caste urban dwellers to liear or with Dalits means that Dalits seeking g urban
areas will typically face a litany of questions rfrgpotential landlords seeking to determine thesteastatud®
Similarly, housing developments built by Dalitscmcupied by Dalit residents fare adversely in camspa with the
demand and price for comparable housftg.

c. Violations of Dalits’ right to own property

See Section VIII(D)(4).

4. Ensure Dalits’ right to public health, medical ¢ are,
social security and social services.

Article 5 (e) (iv): The right to public health, medl care, social security and socia
services.

Caste-based occupations that Dalits are made tforper such as manual scavenging (see Section
VIII(E)(1)(a)), and forced prostitution, routinelgxpose Dalits to serious and sometimes fatal hdsttards,
including exposure to HIV/AIDS. In addition, Daligse frequently refused admission to hospitalsderded access
to health care and treatment.

Being refused admission to hospitals, health catkteeatment is a key way in which the Dalits’ tigt
public health and social services is denied. Uh&uchability in Rural Indissurvey found that Dalits were denied
entry into private health centers or clinics inot# of 348 surveyed villages, or 21.3 percent efiifi®* Overall, the
study found that in 30-40 percent of the villages/syed, public health workers refused to visitiDéllages*® In
15-20 percent of villages, Dalits were denied adimis to public heath clinics, or if admitted reav

discriminatory treatment in 10-15 percent of tHéages>*°

The study also reported that Dalit women deal withernment officials most frequently in attemptiog
access healthcare for themselves and their childreh often encounter discrimination from auxiliamyrse-
midwives (ANMs) andanganvadiworkers (community development worket$)Dalits are denied entry to clinics,
charged fees for services that should be freeaagdnvadivorkersmay even refuse to visit Dalit hamléf§.

392« dentity crisis for educated dalitsThe Hindy April 14, 1999.

393 For example, Gaurav Apartments, a housing devedmpin a middle-class neighborhood in east Delifigre
two or three bedroom apartments that would norneglyeal to professionals seeking housing in tha. &tewever,
because the development was built by Dalits anduse60 to 70 percent of it is occupied by Datlite,demand for
the units and their price is significantly loweathit is for comparable units in the area. Thegpdta unit in
Gaurav Apartments is Rs.1.7 million (US$38,041) rghs a comparable apartment in the neighborhodd cos
around Rs.2 million (US$44,749). “No takers for lemnin Dalit apartments,” Indo-Asian News ServicetdDer 3,
2004. As a Dalit property dealer from the area &ixist “Many clients have declined to buy or event geflat soon
after looking at the huge portrait of B.R. Ambedkathe entrance.” “No takers for homes in Dalamments,”
Indo-Asian News Servic®ctober 3, 2004.

394 shah, et alUntouchability in Rural Indiap. 104 (Table 2.9).

3% |bid., p. 65 (Table 2.1).

3% |bid.

397 Shah, et alUntouchability in Rural Indiap. 127.

3% |bid.
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In Uttar Pradeshanganvadigcommunity centers) are known to practice “untolbdits” and as a result
pregnant women are forced to go without health .E8rBoctors at the local hospital in Pandalam Thekkaka
Kerala, are seen to spend much more time treappgricaste women than the Dalit woni&hn Attirpa, Kerala, a
non-Dalitanganvadiwvorkerreportedly discriminated against her Dalit colleadfti

The general discrimination against Dalits in healihe can also contribute to or exacerbate selieakh
problems such those associated with HIV/AIDS. Alijo HIV/AIDS affects a heterogeneous group of peapl
India, some of the risk factors (particularly “magion and mobility” and “low status of womef point to a
disproportionate impact on marginalized groups aagiDalits’® Dalit women and girls who are forced to become
devadasisare at particular risk of contracting Hf¥" Existing inequities and the stigma that accompmanie
HIV/AIDS also mean that Dalits infected by HIV/AIDSe vulnerable to increased social stigma andidigtation
in access to education, health care and othercesras compared both with other Dalits and with-Dalits who

are HIV-positive’®®

5. Ensure Dalits’ right to education and training

| Atrticle 5 (e) (v): The right to education and traig.

Dalit children face considerable hardships in sthdacluding discrimination, discouragement, esabn,
alienation, physical and psychological abuse, awnehesegregation, from both their teachers and tfediow
student$® CERD has also noted the effects of this type spaiagement in stating “that the degree to whith afc
racial discrimination and racial insults damageitiiered party’s perception of his/her own worttdaeputation is
often underestimated™ Caste discrimination persists even in institutiohbigher education. Dalit children’s right
to education is further eroded by their poverty #mel generational repetition of under-educaffm majority of
Dalit children must work to help ensure their fégsl economic survival. In addition their parents éar more

likely to be illiterate®®®

While the Constitution requires free and compulsedyication for all children until age 14, the right
education free from discrimination is not secured Dalit children. Ninety-nine percent of Dalit dents are
enrolled in government schools with substandardities that lack basic infrastructure, classrooteschers, and
teaching aid4™ Dalit schoolchildren also face discrimination atidcouragement from higher caste community

39 |bid.

0 bid.

4% |pid.

402 The World BankHIV/AIDS South Asia- India; Risk Factorgpdated December 2006,
http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIESDUTHASIAEXT/EXTSAREGTOPHEANUT/EX
TSAREGTOPHIVAIDS/0,,contentMDK:20288516~menuPK:5888pagePK:34004173~piPK:34003707~theSiteP
K:496967,00.htm({accessed December 8, 2006).

403 NESALIFE WITH DIGNITY, HIV/AIDS Sector Support Team, http://www.nesawnse.org/focusarea/hivf.

4% Human Rights WatctBroken Peoplgp. 151.

05 Human Rights Watchsuture Forsaken: Abuses Against Children Affecte#iB//AIDS in India(Human Rights
Watch, July 2004),pp. 8-9 (explaining that several groups that alyeadgerience discrimination, including sex
workers, children of sex workers, street child&rildren from lower castes and Dalits, are vulnkrad increased
discrimination when tested HIV-positivenitp://hrw.org/reports/2004/india0704/FutureForsagdf See also
Stigma and HIV/Aids- A Pervasive Issug4ETSYNERGY PROJECT, December 2004, p. 2,
http://www.synergyaids.com/documents/Biglssues nsiBevDec04.pdfaccessed December 8, 2006).

408 NCDHR response to the Special Rapporteur’'s Quasdioe, p. 10.

407 CERD General Comment XXVIArticle 6, para. 1.

408 “Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujaite
Woodrow Wilson School of Public and Internationdfadrs, p. 18.

409 NCDHR response to the Special Rapporteur’'s Quasdioe, p. 10.

419«Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujarat
Woodrow Wilson School of Public and Internationdfadrs, p. 14. Dalit schoolchildren are by and &gmporer
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members who perceive education for Dalits as bottvaste and a thre&t Their hostility toward Dalits’
education—which includes discrimination againstiDedachers—is linked to the perception that Dadite not
meant to be educated, are incapable of being esljoatt if educated, would pose a threat to villagearchies and
power relation§™

a. Segregation in classrooms and discrimination by teders

Dalit children’s right to education free from disomation is constantly undermined by the treatntaey
receive at school. Teachers maintain and impactiditnatory attitudes in their classrooms, forcitgldren to sit
in the back of the room, segregating Dalit childfesm non-Dalits during lunchtim&? forbidding non-Dalit
children from sitting next to Dalit children or tching their plates (see Section VIII(F)(1)(c)), eegsly limiting
Dalit student participation in class, requiring Dahildren to take on additional custodial dutisgbjecting them to
verbal abuse and grading them with unjustifiably lmarks?** Additionally, Dalit children are often subjectedl t
corporal punishment by their teachers. As the $p&apporteur on the right to education noted sraport before
the 67" session of the then-Commission on Human Righésichers have been known to declare that Dalit upil
‘cannot learn unless they are beaté™"These practices serve to discourage and alienalé Ehildren,
contributing to their high drop-out rat&§.Even more perniciously such practices serve tiiliasd reinforce Dalit
children’s sense of inferiority, erode their sensk personal dignity and force them to internalizaste

distinctions*’

b. Low enrollment and high drop-out rates of Dalit students

As a result of their discriminatory treatment, mumbers of Dalit children drop out of school,exsally
in the early elementary stages. Though the Comentitess made clear that States Parties should “g¢edahool
drop-out rates for children of all communities, particular for children of affected communities,ttwispecial
attention to the situation of girlé*® the statistics for the enrollment of Dalit childrespecially girls, are a cause for
distress. According to the 2002 India Education &®epschool attendance in rural areas in 1993-1984 64.3
percent for Dalit boys and 46.2 percent for Dalilsg compared to 74.9 percent among boys and 6depefor girls

than other students, and cannot afford either f&ittgtoring or access to private education, whicgenerally of
better quality. Ibid.

“I1 NCDHR response to the Special Rapporteur’s Quasdioe, p. 10.

412 |pid., citing A.R. Vasavi, et al., “Blueprint f&ural Primary Education: How Viable?” p. 31&5onomic and
Political Weekly,1997.

413«Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujarat
Woodrow Wilson School of Public and Internationdiafs, p. 17.

“4bid., p. 16.

“>The Special Rapporteur on education also notetheiGstudies have documented absenteeism, irregular
attendance and negligence by teachers, who haaggdition used Dalit and Adivasi children to do wéok them,
corporal punishment and fear of teachers - on@nreaited by parents for not sending their childieschool.”
Report submitted by the Special Rapporteur onitie to education, Mr. V. Mufioz Villalobos, Febrya&, 2006
(62" CHR session) E/CN.4/2006/45, paras. 84-85,
http://daccessdds.un.org/doc/UNDOC/GEN/G06/106/26/&0610670.pdf?OpenElemdi@iccessed December 8,
2006).

41 NCDHR response to the Special Rapporteur’'s Quasdioe, p. 10. A study of Dalit schoolchildren inj&sthan
revealed that fear of teachers as well as corpangdishments are factors that parents (especialatit children)
cite as constraining regular school attendance.aVlabbi and C. Rajyalakshmi, “Education of Margaeal Social
Groups in Bihar,” in A. Vaidynathan and P.R. Gopiraa Nair (Eds.), Elementary Education in Ruraidné
Grassroots View, Sage Publication, New Delhi, 2001.

417«Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujarat
Woodrow Wilson School of Public and Internationdlafs, pp. 15-17.

418 CERD General Comment XXIXArticle 1(1) regarding descenpara. 45.
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from other social group8® According to a 2001-2002 report prepared by tit#aim government, “the drop-out rate
in Scheduled Castes during 1990-91 was as high.85 fercent at primary stage and 67.77 percentdatle stage
and 77.65 percent at secondary stdg®The statistics for higher education are no lessmahg—the same
government report states that enroliment of Dalitlents at graduate, post-graduate and professiesedrch/PhD
levels is “abysmally low,” at 8.73 percent, 8 pericand 2.77 percent respectivély.

Discrimination in schools and the resulting drop-mates for Dalit children are intimately linked ¢bild
labor??? A social worker in Karnataka told Human Rights @at“A child will say to his or her parents, ‘The
teacher told me not to come tomorrow, that | angood for studying.’ Instead of asking why the tesrchas said

this, the parents will send the child to wof&®”
c. Low literacy rates for Dalits

Low literacy rates for the Dalit population are laac indication of the ways in which the schoolteys
fails Dalit children. The 2001 population censusve that literacy rate among Dalits is 54.70 percempared to
68.81 percent among othéf8llliteracy in turn results in a lack of gainful @loyment options for Dalit&?

d. Labor patterns (migratory and child labor) affect Dalits’ access to
education

Migratory labor serves as a hindrance to educdtiothat it prevents Dalit children from being alte
continuously attend school and, ultimately, fronmeable to advance with their class (once studers 18 days,
they are no longer allowed to advance in the sarade)!?® Dalit parents generally take their children witiem
while searching for labor, and older boys and gale expected to either work alongside their parentstay at
home to care for younger sibling€.Though the attendant problems of migratory work wisited on non-Dalit
agricultural workers as well, they are especia@rvpsive among Dalits, who are overwhelmingly lasdl and
engaged in agricultural work, and thus uniquelycepsible to forces that push them into migrant ifq(see
Section VIII(D)(1)(a)).

e. Discrimination in Higher Education

Caste bias erodes Dalit students’ right to edunagieen in institutions of higher education. In Seqber
2006, allegations of caste-based discrimination iatichidations surfaced at the All-India Institugé Medical
Sciences (AlIMS), India’s premier medical institube written complaints submitted to the directéitle Institute,
two first-year Dalit students complained of cadtegsnarks and various forms of harassment and iddition from

49 «Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujargte

Woodrow Wilson School of Public and Internationdfadrs, p. 14 (citingndia Education Report -- A profile of

Basic EducationEd. by R. Govinda, Publishers: Oxford Universitess, Delhi. March 2002).

420 NCDHR Response to the Special Rapporteur’'s Quesdice, p. 10 (citing Report, National Commission f

482<1:heduled Castes and Scheduled Tribes, pp. 151GR8&rnment of India, New Delhi, 1999-2000 & 200132).
Ibid.

422 Joy Maliekal, director of the Rural Literacy andath Programme and national convenor of the Cagnpai

against Child Labour told Human Rights Watch: 8limmportant to make the link between child labat an

discrimination in school. In our experience, Dalifldren are made to sit in the back and are agked work [i.e.

chores rather than schoolwork].” Human Rights Wag&rhall Changgep. 44.

423 bid.
424 Dalits and Primary Education, p. 3.
423 |bid., p. 14.

426 “Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujarat
Woodrow Wilson School of Public and Internationdfars p. 19.
427 | hi
Ibid.
428 |bid.
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senior upper-caste studeft$.The complaints were accompanied by a memorandgmedi by 40 students,
recounting similar incidents of harassment andviitation®*® Similarly, Dalit doctors at the Guru Teg Bahadur
Hospital (GTBH) have written about a “biased attéttowards reserved category junior residefifsThe incidents
of caste-based discrimination in institutions ajtter learning are illustrative of the depth andabtk of anti-Dalit
sentiment in education, and show that such biasesdend the rural/urban divide and affect theretytiof the
education system, from elementary schools to usities.

f. Discrimination against Dalit teachers

Like Dalit students, Dalit teachers also face ramypliscrimination; they too are segregated for pags of
food and water consumptidif: Discrimination against Dalit teachers has at tituesed violent. In December 2005,
Satyanarayan Prasad, a Dalit teacher, was assaultedillage in Bihar by members of the dominaaste who
could not accept the fact that their children weeég taught by a Dalit. Prasad suffered serioasl ligjuries as a
result of the assault. When she attempted to l@dgemplaint with the police, the police termed theident as
“insignificant.”***

6. Ensure Dalits’ right to equal participation in c ultural
activities

| Article 5 (e) (vi): The right to equal participatian cultural activities. |

a. Dalits prohibited from taking part in religious and cultural rituals and
festivals

The denial of Dalits’ right to equal participatiam cultural activities is a core component of treste
system. The very fact of being a Dalit signifiesnigein a subordinate position vis—a-vis the resHafdu society,
and exclusion from cultural activities is a cleamywof demonstrating this separateness. Consequédrdlits are
routinely prevented from taking part in religiousdacultural rituals and festivals, with clashesuing if they chose
to disobey the prohibitiorf§* The various ways in which the marriage ceremorgiriumscribed are illustrative of

2% |n the complaint, one of the students recountsittiare of the harassment he suffered at AlIMS:
| have been subjected to mental and physical ®ftem my very first day in
this institute...l was abused on my caste andheriast few days my room had
been locked from outside because of which | wablena attend classes.
Abantika Ghosh, “Dalit students ‘abused’ at AlIMShe Times of IndigSeptember 12, 2006,
??’tgp://www.indiapress.org/gen/news.php/The_Timeirmfia/400x60/(1accessed December 8, 2006).
Ibid.
431 As a member of Medicos Forum for Equal Opportesiaid:
Students and doctors of the reserved categoryaavebring forced to stay in isolated
groups and are increasingly feeling unsafe in afr@mment where there is
discrimination and a failure of the local admirasion and the Health Ministry to redress
specific instances of caste discrimination.
Bindu Shaja Perappadan, “Reserved Category Meéhiaoimg Discrimination,” September 19,
2006, http://www.hindu.com/2006/09/16/stories/200609 1 &BYD0.htm
432«Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujarite
Woodrow Wilson School of Public and Internationdfadrs, p. 17. In the village of Kumbhana in Gujarfar
instance, a Dalit teacher named Jignasha was ydldebschool principal to keep her water pot sapdram the
water pots of other teachers. Ibid. Such segregadsults from the belief held by non-Dalit teachirat Dalits are
“polluted” and will therefore “pollute” their foodnd water.
43 prakash Singh, “Dalit teacher assaulted in Biliiiage,” NDTV, January 19, 2006,
http://www.ndtv.com/template/template.asp?categNgtional&template=dalitatrocities&slug=Dalit+teachassa
ulted+in+Bihar+village&id=83877&callid=1accessed December 8, 2006).
“3* NCDHR Response to the Special Rapporteur's Quesdice, p. 7.
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such prohibitions; Dalit bridegrooms are not peteditto partake in the marriage tradition of ridangnare through
the village, and Dalit marriages in general muspédormed very quietly, without the public pompdgrocessions
that usually accompany upper caste weddffitjshe Untouchability in Rural Indiasurvey found that out of the 483
villages surveyed, a ban on marriage procession®aus was in place in 47.4 percent of villagesilevé ban on
festival processions on public roads was in plac23i8 percent of village's®

b. Compulsory, exploitative and degrading nature of rual Dalits’
participation in cultural activities

On the rare occasions when Dalits are includediliage ceremonies and festivals, the compulsory and
degrading manner of their participation also spaakthe inequality they suffer. For example, durthg Marama
village festival in Karnataka state, upper castedds force Dalits to sacrifice buffalos and drihkit blood, and to
then mix the blood with cooked rice and run inte thllage fields without theichappals(slippers)**” Also, the
participation of Dalits in the ceremonies of theitages often amounts to little more than explidta, as village
custom mandates that Dalits render free servicémas of death, marriage, or any other villagecfiom **

3% Human Rights WatctBroken Peoplep. 25; NCDHR Response to the Special Rapport@uisstionnaire, p. 7.
43¢ NCDHR Response to the Special Rapporteur’s Questice, p. 8 (citing Shah, et dlintouchability in Rural
India).

3" Human Rights WatctBroken Peoplep. 27.

438 |bid., p. 27.
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More than 50%

of Villages

= Denied entry
into non-Dalit
houses

= Prohibitions
against food
sharing

= Denied entry
into places of
worship

= [lI-treatment of
women by
other women

Overview of the Forms/Sites in which Untouchabilityis being Practised in Rural India, by Degree of Revalencé

45-50% of
Villages

= Denied access
to water
facilities

= Ban on
marriage
processions

= Not allowed to
sell milk to
cooperatives

= Denied barber
services

= Denied laundr
services

= |[l-treatment of
women by non
SC [scheduled
caste] men

30-40% of
Villages

= Denied work ag

agricultural
labourer

= Cannot sell
things in local
markets

= Denied visits
by health
workers

= Separate
seating in
‘hotels’

= Denied access
to irrigation
facilities

= Separate
utensils in
‘hotels’

= Discriminatory
treatment in
police stations

= Separate
seating in Self-
Help Group

25-30% of
Villages

= Denied entry
into police
stations

= Denied
carpenter’s
services

= Denied entry
into PDS
[Public
Distribution
System] shops

= Denied access
to restaurants/
hotels

= Forced to stand
before upper-
caste men

20-25% of
Villages

= Paid lower
wage rates for
same work

= Ban on festival
processions on
roads

= Denied home
delivery of
letters

= Segregated
seating in
schools

= Denied entry
into private
health clinics

= No access to
grazing/fishing
grounds

= Tailor refuses
to take
measurements

= Buying of pots
from potter

= Separate
drinking water
in schools

15-20% of
Villages

= Discriminatory
treatment in
post offices

= Cannot wear
new/bright
clothes

= Shops: No
touching in
transactions

= Denied access
to public
roads/passage

= Denied entry
into PHCs
[Primary
Health Centers

= Not allowed to
use umbrellas
in public

= Schools: SC
students and
non-SC teache

= Schools: SC
teachers and
non-SCstudent

10-15% of
Villages

= Denied entry
into panchayat
[village
council] office

= Ban on wearing
dark glasses,
smoking, etc.

= Schools: SC
teacher and
non-SC studen

= Public
transport: No
seats/last entr

= Separate lines
at polling boot

= Denied entry
into polling
booth

= Cannot use
chappals
[slippers] on
public roads

= Discriminatory
treatment in
PHCs [Primary
Health Centers|

8
Less than 10% d
Villages

= Denied
access/entry to
public transpor

= Separate timeg
at polling boot

= Discriminatory
treatment in
private clinics

= Compulsion to
seek blessing i
marriages

= Forced to seek
upper caste’s
permission for
marriages

= Cannot use
cycles on
public roads

= Denied
entry/seating i
cinema halls

3% Reproduced from: Shah, et alptouchability in Rural Indiap. 65 (Table 2.1). The survey investigated thereband incidence of untouchability in different
spheres of life in contemporary rural India. It esaed 565 villages in 11 major states of Indiajudeg the states of Andhra Pradesh, Karnataka,lTéaalu,
and Kerala in south India; Madhya Pradesh, Mah&iashind Rajasthan in central and western Indiajad®uand Uttar Pradesh in north India; and Orisgh a
Bihar in eastern India. The states selected acdoufi7 percent of India’s total Dalit populationdacover a substantial and representative portidndia’'s

territory and overall population. Sé#d., pp. 48-49.



F. Ensure Dalits’ right of access to any place ors  ervice
intended for use by the general public

Article 5 (f): The right of access to any placesarvice intended for use by the general publichsas
transport, hotels, restaurants, cafes, theatres jgaudks.

The pervasiveness of residential segregation ilatiim of Article 3 of the Convention has been dethin
Section VI(A). Dalits are also denied equal acdesa spectrum of places and services intended derhy the
general public. They are excluded from or receiigeréminatory treatment in private businesses,udilg tea
shops, barber shops, village shops and cinéffidhe extent to which these practices violate Aetis{f) was noted
with particular concern by the Committee in 1996hie following terms:

The Committee is particularly concerned about reptirat people belonging to scheduled castes
and tribes are often prevented from using publiisn@ entering cafés or restaurants and that
their children are sometimes separated from othiéiren in schools, in violation of article 5(f) of
the Conventiort**

The table above, from thentouchability in Rural Indiasurvey, reveals the magnitude of the denial of
Dalits’ access to places and services intendedderby the general public.

1. Denial of access to state-run places or services

Dalits are routinely denied access to police statiggovernment ration shops, post offices, schowmser

facilities and villaggpanchayabffices 2

a. Denial of Entry to Police Stations

The Untouchability in Rural Indissurvey found that Dalits were denied entry intbgeostations in 27.6
percent of villages surveyét This denial also enables violations of other sgiiaranteed by the Convention,
including Article 2(1) (see Section V(A)), Articl{a) (see Section VIII(A)), Article 5(b) (see SectiVIlI(B)) and
Article 6 (see Section IX).

b. Denial of Entry to Government Ration Shops & Post @ices

The survey also found that in 25.7 percent of géka surveyed, Dalits were denied entry to goverimen
ration shops that sell food at affordable pricethpoor, thus depriving them of access to ffo@alits were also
forbidden to enter post offices in 19.2 percerthefvillages surveyetf®

c. Segregation in schools

Segregation in schools undermines Dalit childrenght to education free from discrimination as
guaranteed by Article 5(d)(v) of ICERD. Dalit chiéah are routinely forced to sit in the back of ttessroom, and

449 shah, et al Untouchability in Rural Indiap. 76.

44! Consideration of Report by India to the Commitieethe Elimination of Racial Discrimination,
CERD/C/304/Add.13, September 17, 1996, para 23.

442 NCDHR Response to the Special Rapporteur's Questice, p. 6.

443 Shah, et al Untouchability in Rural Indiap. 71.

“4pid., p. 70 (Table 2.2).

45 |bid.
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are segregated from non-Dalit children during Iuimog**® Even Dalit teachers may be segregated from noit-Dal

teachers in accessing food and water during lumeftl (see Section VIII(E)(5)(a))Segregation encourages high
drop-out rates among Dallf8 and perpetuates “untouchability” practices by hémg non-Dalit children that
“untouchability” is both an acceptable and necesgaactice. This segregation is particularly evidienthe Mid-
Day Meal Scheme.

The Mid-Day Meal Scheme was initiated following apB&me Court order as a means of addressing
hunger and malnutrition among schoolchildt&towever, according to a study conducted by théaméhstitute
of Dalit Studies, the states of Uttar Pradesh aitthB—where a third of India’s Dalits live—have reéd to
implement the prograrfi® Programs have also been closed because of upgteraammunity oppositioft* upper-
castes have also opposed the hiring of Dalit céokthe prograni>? Where the program is in place, Dalit students’
access to food has been restricted. In many pl#teqrogram has been organized in a higher-cas#dity, away
from the Dalit locality’>® In two locales in Tamil Nadu, the meals are predidn a temple, “raising immediate
questions of exclusion for Dalit children, who generally forbidden entry into temples, as welfa@sother non-
Hindu children.*** In October 2006, an article in thedian Expressquoted a primary school student, Shailesh
Solanki, as follows: “We are not allowed to sit lwithildren of the other castes. We are always astesit
separately. This is done every time we are serged t noon. Even the food served to us is lesgiantity.”*°
Objections to the segregation of Dalit studentthian mid-day meal program have been dealt with juamt For

44® Human Rights WatctBroken Peoplep. 26; “Economic, Social and Cultural Rights fmlits in India: Case
Study on Primary Education in Gujarat” Woodrow WilsSchool of Public and International Affairs, @. 1
447 «Economic, Social and Cultural Rights for Dalitslndia: Case Study on Primary Education in Gujarat
Woodrow Wilson School of Public and Internationdfafts p. 17.
“®NCDHR response to the Special Rapporteur’s Quesiios, p. 10 (citing Report, National Commission fo
Scheduled Castes and Scheduled Tribes, pp. 151G8&rnment of India, New Delhi, 1999-2000 & 200152,
“the drop-out rate in Scheduled Castes during 1®¥B@+as as high as 49.35 percent at primary stag)® a7
percent at middle stage and 77.65 percent at sappsthge”).
449 As a result of public interest litigation on thight to food, the Supreme Court of India directéat&
Governments and Union Territories to implementlaesate providing every child in every government and
government-assisted primary school with a preparedday mealSeeRight to Food Campaign, Mid-Day Meals,
http://www.righttofoodindia.org/mdm/mdm_scordermh{accessed December 8, 2006).
4SO NCDHR response to the Special Rapporteur’'s Quasdioe, p. 10; See also Joel Lee & Sukhadeo THDedits
and Right to Food: Discrimination and Exclusiondnod Related Government Progrgmspublished document
on file with World Prout Assembly, September 2005,
http://www.worldproutassembly.org/archives/2005dadits_and_the.html
451 Additionally, in a village in Tamil Nadu, the pn@gm was closed down because WHO? opposed the scheme
because it would benefit Dalit and tribal childreee, et al.Palits and Right to Food
452 A working paper by the Indian Institute of DaliuSies explains the repeated acts of discriminalialit cooks
in the mid-day meals program face:

First, when local administrators are putting the1$[mid-day meal scheme] into place,

dominant caste community members intervene to eeliring of Dalit cooks, favoring

dominant caste cooks instead. Where a Dalit coskolkan hired, dominant caste parents then

begin sending their children to school with lunchasked at home, or require their children to

come home for lunch, in any case forbidding theildcen to eat food prepared by the Dalit cook.

In the third stage, dominant caste parents or camitsnmembers pressure the local administration

to dismiss the Dalit cook, on any pretext, and hidominant caste cook instead. Where this is

ineffective, or sometimes without the intervenitgps the dominant caste parents campaign to

shut down the MMS in the village school altogettfénally, some dominant caste parents react to

the hiring and keeping of a Dalit cook by withdragiheir children from the school, and

sometimes admitting them in a different school wehtée cook is not Dalit.
Lee, et al.Dalits and Right to Food.
j:j NCDHR response to the Special Rapporteur's Quastioe, p. 10; See also Lee, et Bhjits and Right to Foad

Ibid.

455 «Discrimination Divide Untouchability Still Alivén Gandhi’s Land,” Indian ExpressOctober 5, 2006.
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example, in December 2003, a school district ina@tj transferred seven Dalit teachers out of tlsérichi for
objecting to this segregati4rf.

d. Denial of access to water and irrigation facilities

One of the most basic and most harmful ways in isiegregation through “untouchability” is imposed
upon Dalits is through denial of access to watalit®are not allowed by their higher caste neightio draw water
from the same wells or hand-pumps as non-D&lit&ore than 20 percent of Dalits do not have actessafe
drinking water, only 9.84 percent Scheduled Cabtmsseholds have access to sanitation (as compar2é.76
percent for non-Scheduled Castes househ8itland the vast majority of Dalits depend on the ‘theitl” of upper-
caste community members to allow them to accesks wehich are almost always situated in upper-castenies
and villages.

Denied adequate quantities of potable water, Daitnen may need to travel long distances to obtasn t
amounts necessary for the survival of their fargjli@sulting in the infringement of other fundanaémights, such
as the right to the highest attainable standaroeafth, the right to adequate food, and the righgain a living by
work** Lack of sufficient water and adequate sanitatiacilities devastates the health of entire commesiitf
Furthermore, for the large numbers of Dalits whe dependent on land for their sustenance, thelityatoi access
water for irrigation purposes has enormous consemseon their livelihood and sustenaff¢elhe Untouchability
in Rural Indiasurvey found that in slightly more than a thirdsofne 466 villages surveyed across 11 statessDalit
were denied access to irrigation facilities andsthrevented from tending to fields that they cali?®? Finally, the
deprivation of a basic human right such as water t®nstant reminder of the inherent indignity mdih’s caste
system

2. Denial of entry to privately run places or servi  ces
intended for use by the general public

Many privately run businesses, such as cafés, uests, cinemas, and hot®fspractice forms of
“untouchability.” Private individuals also enfor¢antouchability” in their homes, as well as in pigbkpaces,
including public streets, market places, templad,@ven in cremation or burial grounds.

a. Prohibition on Inter-Dining between Dalits and nonDalits

The prohibition on inter-dining operates in restants, hotels, tea-stalls, and schools in additioprivate
homes. ThéJntouchability in Rural Indiasurvey found that in over 70 percent of villagess/eyed, the prohibition
against inter-dining is prevalent; the practice wegsorted in each of the 11 states studféth many tea-shops and
dhabas(food stalls), separate crockery and cutlery aedufor serving Dalité® The “two-glass system”, whereby
Dalits use a separate set of glasses for tea-dgnkhich they are then required to wash is pradtinenearly a third
of all villages surveyed in the repdft.

456«These Kids Told: You Are Dalit, Go Eat Elsewhérimdian ExpressDecember 16, 2003.

“°"Human Rights WatctBroken Peoplep. 25

458 NHRC Report, Section VIII, p. 159.

5% Committee on Economic, Social and Cultural RigBisneral Comment 15The Right to Watemparas 4 and 6.
80 For the effects of water deprivation on individtiahd communitieseeCommittee on Economic, Social and
Cultural Rights, General Comment 1%he Right to Watempara. 6.

“°1 Shah, et al Untouchability in Rural Indiap. 98.

62 pid. See also Ibid., p. 104 (Table 2.9).

463 NCDHR Response to the Special Rapporteur's Quesdice, p. 6.

484 Shah, et al Untouchability in Rural Indiap. 90.

465 National Commission for Scheduled Castes and $éed ribesHighlights of the Report for the Years 1994-95
& 1995-96(New Delhi: Government of India, 1997), p. 2; HunRights WatchBroken Peoplep. 26, fn 22.

466 Shah, et al Untouchability in Rural Indiap. 79.
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n467

Box 8: “Studying Together, Eating Apart

Velmurugan, a Dalit boy, and Ramesh, a non-Dalé, feends from school. Velmurugan is often invitedstudy
with Ramesh at his home, as Velmurugan’s homeeanhlit colony does not have electricity and theedtlamp
outside his house is often broken. Velmurugan éslitighter student, and he helps Ramesh with hiselark.
However, Velmurugan must always sit outside theskoon the floor below the elevated platform of vkeanda,
where Ramesh sits. At dinner-time, Ramesh is catiside to eat with his family. On the rare occasion which
Ramesh insists that his friend partake in the nigalparents stipulate that Velmurugan must eatideitand off the
plate that is kept for the Dalit housekeeper. Velman is asked to wash the plate before and afteats.

b. Denial of Dalits’ Entry to Temples

Denial of Dalits’ entry to Hindu temples by privatelividuals is pervasive; tHdntouchability in Rural India

survey documented this practice in each of thetates studied®® The rate of prevalence was as high as 64 percent
on average, with the practice occurring in 94 peroé villages surveyed in the state of KarnatdRahis is the

case despite the fact that the denial of templey émbne of the most strongly resisted forms afttwchability”, in
relation to which numerous campaigns and courtschage been wagé®. Denial of access to temples implicates
the right to free exercise of religion (see Seckitii(D)(5)) and access to public activities thaedneld in temples,
such as the Mid-Day Meal Scheme discussed aboeeS@etion VIII(F)(1)(c)).

c. Untouchable even in death

In one incident recorded in tHéntouchability in Rural Indiasurvey, upper-caste community members
constructed a wall to divide the village crematipound ghaf) of Gwali Pallasia (Indore district, Madhya Praues
that had once been shared by Dalits and non-D#itsing Dalits to use anothghat some distance away. This
segregation is strictly enforced; an attempt byitBdb use the villagghat resulted in beatings, ransacking and
looting, followed by a boycott, denied participation village activities and evictions after Dalitegistered
complaints with the polic&?!

d. Discrimination in public streets and market places

Dalits are perpetually subjected to humiliation aegradation through informal but strictly imposmste
codes that regulate their dress and their behawithhe presence of upper-caste community membeaktsCare
denied equal access to public streets and areagg®gr-castes. Dalit men are often forced to stanbleé presence of
upper-caste men on roads, or to bow to th€nalit women often adopt a humble demeanor and taiaira
submissive posture to show respect to upper-c&Stesess codes imposed by upper-castes, which fdbhiits
from wearing new or brightly colored clothes. Cledathes are also often forbidden by the upperecastrural
India*™* In some upper-caste neighborhoods, Dalits areategeo remove their shoes and dismount from bixsycl
when on public streefé®

87 This case study was reported in Shah, etaltouchability in Rural Indiap. 90.

“%8 |bid., pp. 84-5.

%9 | pid.

47° Overall, the average occurrence of this practias 84 percent in the 11 states included in theystbid., p. 87.
4 bid., p. 89.

472 |bid., p.65 (Table 2.1).

473 Shah, et alUntouchability in Rural Indiap. 124.

4™ pid., p. 83.

475 |bid.
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IX. Article 6: Assure effective protection and reme  dies
against acts of discrimination

Article 6: State Parties shall assure to everyuiithin their jurisdiction effective protection amdmedies, through
the competent national tribunals and other Stagtitations, against any acts of racial discrimiratiwhich violate
his human rights and fundamental freedoms conttaryhis Convention, as well as the right to seeknfrsuch
tribunals just and adequate reparation or satisi@ctfor any damage suffered as a result of suctridisnation.

In its periodic report, the Government of Indiaesitto constitutional provisions and legislative suras
that open its courts to victims of discriminatith These measures include legal services for thegémdiand the
setting up of people’s court§’ While the government has enacted such measureis, ufility is belied by the
insidious nature of caste-based discrimination llaatbeen documented throughout this report, anideogountry’s
own National Human Rights Commisstéh—a body that India characterizes as the apex radtimstitution to
protect human rights and redress grievafi€e®n the particular issue of lack of effective reieedfor Dalits, the
Commission has found that even where cases arenyapgistered under the Prevention of Atrocitdes, several
states are not providing economic relief to victiofsatrocities as is requiretf° The National Campaign on Dalit
Human Rights has also found that Dalit victims haften been unable to benefit from this requirenmsdause
police will purposely downplay charges and registeocities against Dalits under the Indian Per@leCinstead of
the Act, in order to circumvent the compensatioquieement®* These are but a few examples of the systematic
discrimination Dalits endure before all institutionf law enforcement—the very bodies responsibteefesuring
their protection (see Section VIII(A)).

47 GO, Fifteenth, Sixteenth, Seventeenth, Eighteeanttl Nineteenth Periodic Reports to the Commiitethe
El7imination of Racial Discrimination, CERD/C/IND/1@aras. 134-55.

Ibid.
4 The NHRC has additionally recommended to the @e@overnment that it review its facilities likegkal aid,
implicitly concluding that Dalits are not neceskatie beneficiaries of such services, despitdabethat the vast
majority of Dalits are poor. NHRC Report, Sectidh p. 27 (citing recommendations from National Coigsion
on SCs and STs - A Report on the problem of Untahitity, January 1989).
47° GO, Fifteenth, Sixteenth, Seventeenth, Eighteeantt Nineteenth Periodic Reports to the Commiitethe
Elimination of Racial Discrimination, CERD/C/IND/1para. 156.
480 The Commission found that even if cases are plppegistered under the Prevention of Atrocities,Aseveral
states have failed to provide compensation torgtinder the Act. Even though this scheme is spedduay the
Central Government, funding to states is condifiomathe states’ ability to contribute 50 percefthe funding.
Due to budgetary constraints and lack of politiggll, states do not contribute the required amamd thus, lose
central funding. Consequentially, the NHRC has taded that several states are not providing econoatief to
victims of atrocities, as the funds spent in thetages under the Prevention of Atrocities Act bearselationship to
the number of atrocities taking place in the staf#$RC Report, Section 1V, p. 50.
481 NCDHR Response to the Special Rapporteur's Quesdice, p. 25.
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X. Article 7: Adopt Educational Measures to Combat
Prejudices

Article 7: States Parties undertake to adopt imratdand effective measures, particularly in th&fief teaching,
education, culture and information, with a viewctambating prejudices which lead to racial discriation and to
promoting understanding, tolerance and friendshipoag nations and racial or ethnical groups, as wadl to
propagating the purposes and principles of the @ranf the United Nations, the Universal Declaratiof Human
Rights, the United Nations Declaration on the Efiation of All Forms of Racial Discrimination, andhig
Convention.

In its Periodic Report, India indicates that it ld@voted “considerable attention and space to itotishal
provisions related to fundamental rights” in cunté®? and in developing policy guidelines for media &nsure
that racial or other prejudices are not propagat&dThe treatment of the caste system in textbookamdcula,
along with inadequate media representation of Dediles and the lack of Dalit journalists generalyggest that
the government’s efforts have so far been inadegquataddition, the widespread practice and acoeptaf caste-
based segregation in government schools (see Bgdtidl(E)(5)(a) and VIII(F)(1)(c)) may send the@bgest and
most intolerant message of all.

A. Textbook and curricula in public and private sch ools distort the
caste problem in India

The treatment of caste discrimination in textboaisd curricula can strengthen caste division and
prejudice. For example, a report by the Mumbai-Basen-governmental organization KHOJ found thatneve
progressive curricula either exclude any mentiorasfte discrimination or discuss the caste systemway that
suggests that caste inequities and discriminatitonger exist® School textbooks may similarly fail to mention
caste discrimination, may attempt to justify thégims of caste discriminatid®® or may attribute the unequal
situation of Dalits to their “ignorance, illitera@nd blind faith...because they still fail to realjee] importance of
education in life 4%

B. Inadequate media representation of Dalit issues and lack of Dalit
journalists

While Dalits, together with tribals, make up neadttypercent of the country’s population, the NHRGd
that the media “provides negligible space to thglight/problems.*®” Beyond reports of major instances of

482 GO, Fifteenth, Sixteenth, Seventeenth, Eighteeanttl Nineteenth Periodic Reports to the Commiitethe
Elimination of Racial Discrimination, CERD/C/IND/1para. 159.

83 |bid., para. 161.

484 CABE sub-Committee on “Regulatory Mechanisms fertbooks and Parallel Textbooks Taught in Schools
Outside the Government System,” pp. 8-9.

85 CABE sub-Committee on “Regulatory Mechanisms fertbooks and Parallel Textbooks Taught in Schools
Outside the Government System,” pp. 8-9. See famgte a Social Studies text approved for use byGiljarat
State Board, which describes therna (caste) system as a “precious gift” given by thgahs to the world and
extols the virtues of the caste system for soceatigg economically organizing society on the baslalmr [CABE
sub-Committee on “Regulatory Mechanisms for Texksoand Parallel Textbooks Taught in Schools Outide
Government System,” p. 42].

486 CABE sub-Committee on “Regulatory Mechanisms fekfbooks and Parallel Textbooks Taught in Schools
Outside the Government System,” p. 43.

“8" NHRC Report, Section VI, p. 134.
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violence, there is a lack of any sustained repgrtiftheir problems and efforts to include theiices:® Instead,
these communities mostly receive attention whendikeussion is focused on backwardness, populagionth,
lack of entrepreneurship and productivity, thergleypetuating caste-based stereotyffePart of the problem of
representation of Dalit issues in the media liethelack of Dalit journalists. There is only oretinnally prominent
Dalit journalist, Chandrabhan Prasad, who hasevritbout the structure of discrimination againdit®&”°

488 |pjid.

489 | pid.

40chandrabhan Prasad, “India’s Hall of Shanié® Pioneer,
http://www.dailypioneer.com/columnistl.asp?main iafdlie=Columnist&file _name=prasad%2Fprasad179.txi&wr
er=prasad
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XI. Conclusion

Under-educated, severely impoverished, and bruta{jyloited, Dalits struggle to provide for evenithe
most basic daily needs. Dalits must also endurly tlaieats to their physical security from bothtstand private
actors. The violence by upper-caste groups agddadits have two major causes: the “untouchabiligrid
discrimination upper-caste community members praain a daily basi¥ and the desire of upper-caste community
members to protect their own entrenched statusrbyepting Dalit development and the fulfillment DAlits’
rights**? A review of the political, social, economic andtatal status of Dalits in India shows the Statetyt be
in violation of its obligation to respect, proteaid ensure Convention rights to all individualstinjurisdiction.
India routinely denies Dalits the rights and pegés that many of its other citizens take for grant

This failure stems from refusal to recognize t#hdicle 1's prohibition of discrimination on the @unds of
“descent” encompasses social stratification orbtss of caste. Discrimination is entrenched inalmer of facets
of the government—from the discriminatory practiocésaw enforcement, prosecutors and judges, tddthere to
eradicate segregation in public services, includaofools, and in residential arrangements, to #ieiré to
successfully implement programs to ensure the dewednt and protection of Dalits, including in pautar Dalit
women. The State Party has also failed to ensateptiivate actors, in particular upper-caste cornityunembers,
observe the prohibition on discrimination. Retaligitviolence, social and economic boycotts and @tqilve labor
conditions enforced by private actors are unchecte=ililting in violation of Dalits’ rights to pensal security and
other rights that are notionally guaranteed by @oastitution and various legislative measures. Wuaespread
practice of “untouchability” and the violation ofo@vention rights it entails necessitates that Indgiaertake
comprehensive review and reform of the existing, lpalices and practices that enable the extremeginadization
and persecution of Dalits to continue unabated.

491 NCDHR Response to the Special Rapporteur's Quesdice, p. 4.
492 NHRC Report, Section I, p. 1

76



DRAFT — NOT FOR CITATION OR CIRCULATION

XII. Acknowledgements

Center for Human Rights and Global Justice, New Ydk University School of Law

The Center for Human Rights and Global Justice MtUNschool of Law is enormously grateful to the éoliing
individuals for their work and/or assistance in fineparation of this Report:

Project Director:
Smita Narula, Assistant Professor of Clinical L&Y,U School of Law; Faculty Director, Center for HamRights

and Global Justice, NYU School of Law; and formeni®r Researcher for South Asia at Human Rightscivat

Principal authors and researchers:

This report was researched by Stephanie Barboash@i Palikovic and Jeena Shah as part of the &tienal
Human Rights Clinic at NYU School of Law. The reppaas co-authored by Stephanie Barbour, TiashddRadi,
Jeena Shah, and Smita Narula.

Substantive review and comment on the Report wasged by:
Jayne Huckerby, Research Director, Center for HuRights and Global Justice, NYU School of Law.

Research assistance was provided by:
Maithili Pradhan

Additional assistance was provided by:
Mana Barari

Jyotswaroop Bawa

Fauzia Dawood

Nadia Mian

Human Rights Watch

The report was reviewed by members of the Asiadivi of Human Rights Watch.

77



